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Foreword To the 2016 Edition
How to Use This Manual
This Manual is a starting point for hospital administrators and staff when confronted with
questions that may arise in a variety of contexts in the hospital settings—particularly the “2:00 A.M. phone
call” kind of questions. This Manual contains 16 chapters, covering subject areas from patient privacy and
informed consent, to emergency care and treatment of substance abuse. One chapter deals with handling
blood, another deals with mandatory incident reporting, and yet another deals with the laws governing
reproductive health care. The best way to make use of this manual is to first familiarize oneself with
the table of contents, and anticipate the topics that may arise in the particular facility or area
of responsibility. Then, when an unanticipated event or question arises, this Manual can be consulted to
determine the basic legal framework that applies to the situation. The reader can begin to think about
what the law requires, what it prohibits, and how to frame the issue in seeking further guidance
from hospital administration, legal counsel, or even the government. Again, this Manual is a starting
point. Readers should always follow up by consulting their facility’s compliance officer or counsel.

What’s New in This Edition
The 2016 Edition of the Legal Manual has been updated as follows:
•
•
•
•

All Chapters updated to reflect the current state of the law
Easy to use PDF format, hyperlinked Table of Contents allows the reader to jump to Chapters
Useful Links embedded in text
“Miscellaneous” Chapter, containing the following all-new items:
o 2015 Legislative Update
o Advisory: The Lay Caregivers Act
o Advisory: Scope of Practice for Midlevel Providers
o Mandatory Reporting Matrix

What Is Not Included in This Manual
This manual is an overview of important laws applicable to hospitals in New Mexico,
primarily based on State statutes. This Manual is not a comprehensive guide to regulatory
requirements, or to all laws that may apply in a given context. Similarly, although this Manual is edited to
be consistent with developments in the case law, it does not provide a comprehensive analysis or summary
of judicial opinions. This manual is designed to provide useful highlights of select laws; it does not cover
longer-term or ongoing issues such as billing and reimbursement, fraud and abuse, licensing and
credentialing, or general compliance.

Attribution
The 2016 Edition of the Legal Manual was revised, edited and compiled by Montgomery
& Andrews, P.A. attorneys David Johnson, Deborah Mann, Stefan Chacon, Miguel Archuleta,
and Elizabeth Piazza. Additional assistance was provided by attorneys Dakotah Benjamin and
Lucas Conley, and by UNM Law Student Laura Callanan. Attorney Ryan Harrigan, from the law
firm of Saucedo Chavez, P.C., prepared this Edition’s “Legislative Update.”
The Health Law Group at Montgomery & Andrews offers a wide range of legal services to
healthcare providers in the areas of fraud and abuse, professional licensure, healthcare
transactions, medical staff issues, managed care, compliance issues, and complex healthcare
litigation. For more information please visit www.montand.com.

NEW MEXICO HOSPITAL ASSOCIATION LEGAL MANUAL
—2016 EDITION—
TABLE OF CONTENTS
CHAPTER ONE: BASES OF HOSPITAL LIABILITY............................................................ 1
Section 1 – AREAS OF HIGH LIABILITY RISK .............................................................................. 1
A. Defective Equipment ........................................................................................................... 1
B. Negligent Supervision of Treatment Providers .................................................................. 2
C. Negligent Hiring, Granting of Privileges and Retention .................................................... 2
D. Failure to Disclose Material Facts ...................................................................................... 4
E. Inadequate Procedures ....................................................................................................... 4
F. Negligent Monitoring and Supervision of Patients ............................................................ 5
G. Negligent Infliction of Emotional Distress ......................................................................... 5
H. Restraints and Seclusion..................................................................................................... 5
I. Violations of Constitutional Rights..................................................................................... 6
1. Public Hositals ................................................................................................................ 6
2. Private Hospitals .............................................................................................................7
3. Compliance with Healthcare Quality Improvement Act.................................................7
J. Liability to Third Parties (Non-Patients)............................................................................ 8
Section 2 – SPECIAL LIMITATIONS ON LIABILITY FOR MEDICAL MALPRACTICE IN NEW
MEXICO APPLICABLE TO SOME PROVIDERS ........................................................................... 8
A. The Medical Malpractice Act .............................................................................................. 8
B. The Tort Claims Act ........................................................................................................... 11
CHAPTER TWO: HEALTH CARE DECISIONS AND INFORMED CONSENT .......... 14
Section 1 – The Purpose, Methods, and Quality of Informed Consent ......................................... 14
A. Hospital Responsibilities Regarding Informed Consent ................................................... 14
B. Elements of Valid Informed Consent ................................................................................ 15
C. Disclosure Requirements of Informed Consent ................................................................ 16
D. The Methods for Consenting ............................................................................................. 17
E. Waiving the Disclosure of Information for Informed Consent .........................................18
F. Intentional Withholding of Information from the Patient ................................................ 19
G. Hospital Liability Regarding Informed Consent ............................................................... 19
1. Hearing Impaired Patients ............................................................................................ 19
2. Patients with Limited English Proficiency................................................................... 20
Section 2 – Capacity to Give Informed Consent ........................................................................... 22
A. Adults and Emancipated Minors ...................................................................................... 22
B. Minors ............................................................................................................................... 22
C. Special Statutory Provisions Regarding Consent by Minors ............................................ 23
Section 3 – Competency to Give Informed Consent ..................................................................... 24
A. Adults Who Are Incompetent or Lack Decisional Capacity ............................................. 24
1. Probate Guardianship .................................................................................................. 24
2. Agent for Health Care Decisions .................................................................................. 25

3. A Surrogate Authorized by the Uniform Healthcare Decisions Act ............................ 25
4. Court Order for Medical Treatment ............................................................................. 26
5. Medical Ethics Consultation ........................................................................................ 26
B. Mentally Disordered or Developmentally Disabled Adults .............................................. 26
C. Minors ............................................................................................................................... 27
1. Minors with Divorced or Legally Separated Parents.................................................... 27
2. Minors with Unmarried Parents .................................................................................. 28
3. Minors in the Care and Custody of a Relative.............................................................. 28
4. Minors To Be Adopted ................................................................................................. 28
5. Minors with Foster Parents.......................................................................................... 28
6. Safe Haven Infants ....................................................................................................... 28
Section 4 – Consent in Emergency Situations .............................................................................. 29
A. Existence of an “Emergency” ............................................................................................ 29
B. Implied Consent in an Emergency ................................................................................... 29
C. Emergencies Involving Minors ......................................................................................... 30
D. Documenting the Emergency Situation............................................................................ 30
E. Search for Identification in Emergencies .......................................................................... 31
F. Emergencies Involving Hearing-Impaired Persons .......................................................... 31
G. Emergencies Involving Limited English Proficiency Persons ........................................... 31
Section 5 – Informed Refusal to Consent and Leaving Against Medical Advice........................... 31
A. Adults ................................................................................................................................ 32
B. Minors ............................................................................................................................... 33
C. HIV Testing ....................................................................................................................... 33
D. The Use of Forms for Consent or Refusal to Consent ...................................................... 34
E. General Guidelines ........................................................................................................... 35
CHAPTER THREE: PRIVACY, CONFIDENTIALITY AND MEDICAL RECORDS .... 38
Section 1 – HIPAA ........................................................................................................................ 38
A. Background, Applicability and Penalties for Violations ................................................... 38
1. Business Associates ...................................................................................................... 40
2. Penalties for Violations of HIPAA................................................................................. 41
B. The Privacy Rule ................................................................................................................41
1. Uses and Disclosures Permitted if the Patient is Given Notice and
an Opportunity to Object and Does Not Object ........................................................... 43
2. Uses and Disclosures Permitted Without an Authorization or
Opportunity to Object .................................................................................................. 44
3. Valid Authorizations .................................................................................................... 48
4. Required Disclosures ................................................................................................... 49
5. Prohibited Uses and Disclosures.................................................................................. 49
C. Patient Rights Under the Privacy Rule ............................................................................. 49
1. Right to Request Privacy Rule ...................................................................................... 49
2. Right of Access ............................................................................................................. 50
3. Right to Amend ............................................................................................................ 52
4. Right to an Accounting of Disclosures ......................................................................... 53
D. Hospital Administrative Responsibilities Under the Privacy Rule .................................. 53
E. The Security Rule .............................................................................................................. 54
1. Administrative Safeguards ........................................................................................... 54

2. Physical Safeguards...................................................................................................... 56
3. Technical Safeguards ....................................................................................................57
F. The Breach Notification Rule ............................................................................................57
Section 2 – Other State and Federal Confidentiality Laws........................................................... 59
A. Confidentiality of Alcohol and Substance Abuse Records ................................................ 59
B. Child Abuse or Neglect Reporting and Patient Confidentiality ........................................ 62
C. Records of Mentally Ill or Developmentally Disabled Patients ........................................ 62
D. HIV Testing Information .................................................................................................. 65
Section 3 – Preparation, Maintenance, and Retention of Patient Medical Records .................... 66
A. General Guidelines ........................................................................................................... 66
1. Recommendations for Good Charting.......................................................................... 67
2. New Mexico Hospital Licensure Requirements.......................................................... .68
B. Retention of Records ........................................................................................................ 69
1. New Mexico Hospital Licensure Requirements ........................................................... 69
2. Retention of Medical Records of Minors ..................................................................... 70
C. The Health Information System Act .................................................................................. 71
Section 4 – Liability for Unauthorized Disclosure of Medical Records ........................................ 71
A. Media Requests for Patient Health Care Information...................................................... 72
B. Photographing the Patient ................................................................................................ 73
CHAPTER FOUR: TREATMENT, TRANSFER AND DISCHARGE OF PATIENTS .... 74
Section 1 – The Duty to Treat in the Emergency Department ..................................................... 74
A. The Scope of EMTALA ...................................................................................................... 74
B. Initial Screening Requirements .........................................................................................75
C. Treatment or Transfer Requirements............................................................................... 76
D. Additional Requirements.................................................................................................. 76
E. Enforcement ..................................................................................................................... 78
Section 2 – Additional Discharge Requirements.......................................................................... 78
A. Discharge Planning ........................................................................................................... 78
B. Patient-Requested Discharge ........................................................................................... 79
C. Discharge of Minors .......................................................................................................... 79
D. Temporary Absence Release ............................................................................................. 80
CHAPTER FIVE: TREATMENT OF THE MENTALLY ILL AND
DEVELOPMENTALLY DISABLED......................................................................... 81
Section1 – Generally Applicable Provisions ..................................................................................81
A. Definitions .........................................................................................................................81
B. Clients’ Rights ................................................................................................................... 83
C. Psychotropic Medication .................................................................................................. 84
D. Psychosurgery, Convulsive Treatment, Experimental Treatment and Behavior
Modification ...................................................................................................................... 85
E. Use of Detention Facilities ................................................................................................ 86
F. Individualized Treatment of Habilitation Plans ............................................................... 86
G. Financial Responsibility ................................................................................................... 87
H. Confidentiality and Release of Medical Records .............................................................. 87

I. Competence ...................................................................................................................... 87
Section 2 – Adult Specific Requirements ..................................................................................... 88
A. Voluntary Admissions....................................................................................................... 88
B. Emergency Involuntary Mental Health Admissions ........................................................ 88
C. Mental Health Hearing for Non-Emergency Situations ................................................... 90
D. Involuntary Commitment of Developmentally Disabled Persons .................................... 90
E. Consent to Treatment ....................................................................................................... 90
Section 3 – Minors ........................................................................................................................ 92
A. Voluntary Admissions....................................................................................................... 92
B. Involuntary Commitments ............................................................................................... 93
C. Emergency Mental Health Evaluation.............................................................................. 94
D. Consent to Treatment ....................................................................................................... 94
E. Summary of Legal Consent Requirements for Mental Health Treatment of Minors....... 95
1. Circumstances Requiring Parental Consent................................................................. 95
2. Circumstances Requiring Parental Notification .......................................................... 95
3. Circumstances Not Requiring Parental Consent ......................................................... 95
4. Circumstances Requiring Court Action ....................................................................... 96
CHAPTER SIX: REPRODUCTIVE HEALTH CARE ................................................. 97
Section 1 – Contraception ............................................................................................................. 97
A. Availability of Services ...................................................................................................... 97
B. Contraceptive Drugs and IUDs ......................................................................................... 98
Section 2 – Sterilization ................................................................................................................ 98
Section 3 - Abortion ..................................................................................................................... 99
Section 4 – Assisted Conception................................................................................................. 100
A. Artifical Insemination ..................................................................................................... 100
B. Medical Guidelines and Recommendations .................................................................... 101
CHAPTER SEVEN: NEWBORNS PROCEDURES ................................................. 102
Section 1 – Newborn Metabolic Screening Program .................................................................. 102
A. Availability of Services .................................................................................................... 102
Section 3 – Newborn Prophylaxis .............................................................................................. 104
Section 4 – Circumcision ............................................................................................................ 104
CHAPTER EIGHT: BLOOD TRANSFUSIONS AND BLOOD-RELATED HAZARDS ..... 105

Section 1 – Hospital Liability for Hepatitis and HIV...................................................................105
A. The “Blood Shield Statute” ..............................................................................................105
B. Hepatitis...........................................................................................................................105
C. Human Immunodeficiency Virus ....................................................................................105

D. Precautions and Informed Consent ................................................................................ 106
Section 2 – Transfusion Errors................................................................................................... 106
Section 3 – Refusal of Blood Transfusion....................................................................................107
A. Adults ...............................................................................................................................107
B. Minors ..............................................................................................................................107
C. Objections by Medical Staff Members ............................................................................ 108
Section 4 – Blood Donors ........................................................................................................... 108
Section 5 – Employee Safety Precautions................................................................................... 108
CHAPTER NINE: TREATMENT OF ALCOHOL AND DRUG ABUSE ..................... 110
Section 1 – Voluntary Admissions to Treatment Facility ............................................................ 110
Section 2 – Involuntary Commitment to Treatment Facility ...................................................... 110
A. Protective Custody of Intoxicated or Incapacitated Persons ........................................... 110
B. Application for Protective Custody ...................................................................................111
C. Transportation ..................................................................................................................111
Section 3 – Chemical Tests of Breath or Blood ............................................................................111
Section 4 – Liability Risk Problems with Alcohol and Drug Abuse Patients .............................. 112
Section 5 – Confidentiality and Release of Medical Records ...................................................... 112
CHAPTER TEN: PATIENT SELF DETERMINATION AND TREATMENT OF THE
TERMINALLY ILL ............................................................................................... 113
Section 1 – Patient Self-Determination ....................................................................................... 113
Section 2 – Advanced Directives and Life-Sustaining Treatment ............................................... 114
A. Withholding Treatment from a Competent Adult Patient Under the New Mexico Uniform
Health-Care Decisions Act ............................................................................................... 114
B. Obligations of Health Care Provider................................................................................ 114
C. Revocation of the Directive .............................................................................................. 115
D. Decisions for Unemancipated Minors Under the Act...................................................... 115
E. Withholding Treatment From an Adult Who Lacks Decisional Capacity Under the Act ....... 116
Section 3 – Durable Powers of Attorney...................................................................................... 116
Section 4 – Orders Not to Resuscitate ......................................................................................... 117
CHAPTER ELEVEN: DEATH AND DEAD BODIES ............................................... 119
Section 1 – Anatomical Gifts ........................................................................................................ 119
A. Making, Amending and Revoking an Anatomical Gift Before a Donor’s Death ............. 119
B. Making, Amending or Revoking an Anatomical Gift After a Donor’s Death .................. 121

C. Receiving and Transplanting an Anatomical Gift............................................................122
D. Identification of Potential Donors ...................................................................................122
1. Hospital Duties ............................................................................................................122
2. OPO Duties..................................................................................................................124
E. Applicability of the Autopsy Laws ...................................................................................124
Section 2 – Death Determinations, Death Certificates and Burial-Transit Permits ................... 125
Section 3 – Autopsies and Postmortem Examinations ............................................................... 125
Section 4 – Cases of Death Requiring Official Inquiry ................................................................126
Section 5 – Reporting Live Births and Fetal Deaths ................................................................... 127
Section 6 – Disposition of Bodies ................................................................................................ 127
Section 7 – Disposition of Personal Property of Decedent .......................................................... 127
Section 8 – Health Information Portability and Accountability Act ...........................................128
CHAPTER TWELVE: REQUIRED REPORTING TO LAW ENFORCEMENT AND/OR
HEALTH AUTHORITIES ..................................................................................... 129
Section 1 – Communicable Diseases............................................................................................129
Section 2 – Sexually Transmitted Diseases ................................................................................. 131
Section 3 – Serological Test for Syphilis...................................................................................... 132
Section 4 – Human Papillomavirus (HPV) ................................................................................. 132
Section 5 – Induced Abortions ....................................................................................................132
Section 6 – Birth Defects and Congenital Hearing Loss ............................................................. 132
Section 7 – Child Abuse and/or Neglect ...................................................................................... 133
Section 8 – Infants Received Under the Safe Haven for Infants Act .......................................... 135
Section 9 – Immunizations ..........................................................................................................136
Section 10 – Adverse Vaccine Reactions .....................................................................................136
Section 11 – Adult Abuse and/or Neglect ....................................................................................136
Section 12 – Narcotics.................................................................................................................. 137
Section 13 – Select Illness and Injuries ....................................................................................... 137

Section 14 – Violent, Sudden or Untimely Deaths ......................................................................138
Section 15 – For Law Enforcement Purposes ..............................................................................139
Section 16 – Information Pursuant to the Health Information System Act................................ 139
Section 17 – Malpractice Payments, Disciplinary Actions and Suspensions or Revocations of
Staff Privileges ............................................................................................................................ 140
A. New Mexico Requirements ............................................................................................. 140
B. Federal Requirements..................................................................................................... 140
Section 18 – Medical Devices...................................................................................................... 140
CHAPTER THIRTEEN: PEER REVIEW AND PATIENT SAFETY ORGANIZATIONS .. 142

Section 1 – Peer Review Organizations .......................................................................................142
Section 2 – Confidentiality of Peer Review Proceedings and Documents .................................. 143
A. New Mexico Law ..............................................................................................................143
1. Review Organization Immunity Act ............................................................................143
2. Impaired Health Provider Act..................................................................................... 145
B. Federal Law...................................................................................................................... 145
Section 3 – Patient Safety Organizations ....................................................................................146
A. Establishing a PSO ...........................................................................................................146
B. Component Organization ................................................................................................ 147
C. Protections Afforded by the Act ....................................................................................... 147
D. Exceptions to Confidentiality Requirements ...................................................................148
E. Penalties ...........................................................................................................................149
F. Special Considerations for Credentialing ........................................................................150
G. Special Considerations for Employment Actions ............................................................150
H. Special Considerations with Respect to HIPAA ..............................................................150
CHAPTER FOURTEEN: MEDICAL EXPERIMENTATION .................................... 152
Section 1 – Generally Applicable Federal Regulations ................................................................ 152
A. Institutional Review Boards ............................................................................................ 152
B. Informed Consent ............................................................................................................ 155
Section 2 – Experimentation on Children, Infants, Fetuses, and Mothers ................................. 157
Section 3 – Experimentation Involving Medicinal Use of Marijuana ......................................... 158
Section 4 – Research Activities Not Federally Regulated ........................................................... 159
Section 5 – Policy and Procedure Recommendations ................................................................. 159
CHAPTER FIFTEEN: INDIGENT PATIENTS AND HOSPITAL LIENS .................. 160
Section 1 – Indigent Patients ...................................................................................................... 160

Section 2 – Hospital Liens ........................................................................................................... 161
Section 3 – Hospital Indigent Care and Billing Policies..............................................................162
CHAPTER SIXTEEN: MISCELLANEOUS MATERIALS ........................................ 163
Section 1 – 2015 Legislative Update ............................................................................................163
A. Enforceability of Healthcare Non-Compete Provisions .................................................. 163
B. Scope of Practice Changes ...............................................................................................163
C. Confidentiality ................................................................................................................. 165
D. Medicaid Fraud ................................................................................................................ 165
E. Safe Staffing Levels .......................................................................................................... 165
F. Medical Malpractice.........................................................................................................166
Section 2 – Advisory: The Lay Caregivers Act ............................................................................. 167
Section 3 – Advisory: Scope of Practice for Midlevel Providers ..................................................169
A. Definition added Licensed Independent Practitioner (LIP) ...........................................169
B. No Medicare Requirements for Medical Necessity by Physician for IP Stay < 20 Days . 169
C. Scope of Practice ..............................................................................................................169
D. Prescription Monitoring Program Requirement .............................................................169
Section 4 – Mandatory Reporting Matrix....................................................................................184
NMHA Sample Forms ......................................................................................... 187

Chapter 1: Bases of Hospital Liability
Areas of High Liability Risk
Hospital liability can arise under principles of negligence law,
Chapter 1 Subsections
contract law, express or implied warranty, and even strict liability. A
•••
hospital is potentially liable based upon its full range of activities, from the
• Areas of High
care and maintenance of the hospital facility itself to the supervision of all
Liability Risk
aspects of patient treatment. In New Mexico, the standard of care that a
hospital is required to use in caring for patients is determined by the
• Special Limitations on
degree of knowledge and skill that is expected of a reasonably wellLiability for Medical
operated hospital under similar circumstances, giving due consideration
Malpractice in New
to the community in which the hospital is located. Reynolds v. Swigert,
Mexico Applicable to
1984-NMCA-086, 102 N.M. 504, 697 P.2d 504; see also UJI-Civ 13-1119A
Some Providers
NMRA. Expert testimony is required to prove whether a hospital
complied with this standard of care. However, if the hospital’s conduct
can be evaluated by a jury without the assistance of expert testimony, its
duty in caring for patients is measured differently. “A hospital is under a duty to use ordinary care to avoid or
prevent what a reasonably prudent person would foresee as an unreasonable risk of injury to another.” UJICiv 13-1119A.
This section details various high risk areas that are unique to hospital operations and may result in the
imposition of liability. The specific areas covered in this section are:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Defective Equipment
Negligent Supervision of Treatment Providers
Negligent Hiring, Granting of Privileges and Retention
Failure to Disclose Material Facts
Inadequate Procedures
Negligent Monitoring and Supervision of Patients
Injuries Due to Infections
Violation of Constitutional Rights
Liability to Third Parties (Non-Patients)
Improper Discharge of Patients

A. Defective Equipment
A hospital is required to exercise reasonable care in furnishing equipment and facilities. Equipment
and facilities should adequately provide safe and appropriate treatment for the conditions a hospital offers to
treat. Hospitals should have policies and procedures for reporting, inspection, repair and maintenance of
defective equipment. Hospital employees must report defective equipment promptly, according to the
hospital’s policies. Failing to have policies and procedures for reporting, inspection, repair and maintenance
of defective equipment, or failure to report, repair or replace such defective equipment according to such
policies, may prove detrimental to a hospital in defending a lawsuit.
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B. Negligent Supervision of Treatment Providers
Hospitals long have been held liable for negligent acts of their employees if an employee’s conduct
is within the "scope of the employment." In some cases, hospitals have also been found liable for the
intentional torts of their employees if the purpose of the employee's conduct was to further the employer's
business.
1. The definition of "scope of employment" encompasses most activities that hospital
employees engage in on hospital property, even if the employee engages in an activity in
defiance of hospital rules or procedures. Reynolds, supra, 102 NM 504.
2. An employee is usually considered to be a person employed to perform services in the
affairs of another and whose physical conduct in the performance of the service is
controlled or is subject to a right of control by the employer.
3. Certain physicians may also be considered hospital employees for purposes of hospital liability
depending upon the degree of control exercised by the hospital over the doctor’s practice, even
if their contract labels them as independent contractors. Houghland v. Grant, 119 N.M. 422,
891 P.2d 563 (Ct. App. 1995).
4. In fact, a hospital can also be held liable for the negligent actions of an independent contractor
or its employees. Liability can be vicarious, where the hospital is liable based solely on the
actions of the negligent individual and the relationship between that hospital and that
individual, or direct, i.e., based on the hospital’s actions, if evidence indicates that the hospital
held itself out as providing full services and a reasonable person would not have known that
the individual providing treatment was not a hospital employee. Houghland, supra, 119 N.M.
422. Employees of independent contractors should be required to follow the same policies and
procedures as hospital employees.
To manage the risk of liability based on negligent supervision of treatment providers, a hospital must
establish policies related to patient care that will provide the hospital with the information necessary to
adequately supervise the medical and professional staff. The hospital must then establish adequate
procedures to ensure that its policies are carried out.

C. Negligent Hiring, Granting of Privileges and Retention
The current trend is to hold hospitals to ever higher standards in investigating the background and
credentials of potential and retained physician employees and independent contractors. A hospital that fails
to fulfill its duty to privilege and retain only qualified physicians and other independent licensed
practitioners to provide health care to its patients may be subject to a lawsuit for negligence.
This is especially true because the Health Care Quality Improvement Act, 42 U.S.C. § 11135 (1986),
imposes an affirmative obligation on hospitals to inquire as to a physician’s qualifications at the initial
application of a physician and to request updated information every two years thereafter. If a hospital fails to
do either, it is deemed to have inquired and received whatever information is recorded and available
regarding that physician. Thus, for example, in Johnson v. Misericordia Hospital, 294 N.W.2d 501 (Wisc. App.
1980), a hospital was found liable for negligent hiring when it failed to check any references on a physician’s
application. If the hospital had done so, it would have learned that the physician lost his privileges at other
local hospitals and that the physician was not board certified as he had claimed.
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To minimize liability, a hospital must, among other things, establish proper screening procedures
and follow those procedures carefully. Included in these screening procedures must be a requirement to
request information on any applicant requesting staff membership or clinical privileges from the National
Practitioner Data Bank. This information must be requested at the time of initial application for medical staff
membership or clinical privileges and at biannual re-credentialing activities. Of great importance to hospital
liability is Section 11135(b) of the Act, which states:
With respect to a medical malpractice action, a hospital which does not request information regarding
a physician or practitioner . . . is presumed to have knowledge of any information reported . . . with
respect to the physician or practitioner.
Like a hospital’s failure to request information prior to privileging or hiring staff, hospitals that fail to request
information on their staff from the National Practitioner Data Bank at the required intervals are also
presumed to have knowledge of any information in the data bank that was available. While Section 11135 does
not create a new cause of action against hospitals, courts may view the inquiry requirement of the Act as
creating a national minimum standard against which any hospital credentialing, disciplinary, and hiring
practices may be judged.
In addition to requiring hospitals to properly screen potential staff and investigate already employed
staff, the Act also requires hospitals to report to the National Practitioner Data Bank:
1. Payments made on behalf of a physician or dentist in settlement or judgment of a medical
negligence claim;
2. Professional review actions by the hospital’s medical staff organization that adversely affect the
clinical privileges of a physician for longer than 30 days; and
3. The name of a physician or practitioner involved in a medical negligence claim, and a
description of the acts, omission or reason for sanction, amount of judgment, or settlement.
The "Data Bank Hotline" is available to answer questions concerning the National Practitioner Data
Bank. The toll free number is 1-800-767-6732. For more information on the reporting and inquiry
requirements of the Health Care Quality Improvement Act, please see Chapter Twelve.
In New Mexico, hospitals are also required to report certain actions to the New Mexico Board of
Medical Examiners (“Medical Board”). Such reports may be required even if the action does not require a
report to the National Practitioner Data Bank. If a hospital, or its insurance carrier, makes a payment to
satisfy a judgment or settlement of a malpractice action against a physician or physician assistant, the hospital
or carrier must report the payment to the Medical Board within thirty days and include all information listed
in the regulations. NMAC 16.10.10.8. Hospitals must also report “any actions adversely affecting the licensure
of a licensee within thirty days of the date of such action.” NMAC 16.10.10.9. Adverse actions to be reported
include termination of employment for cause or without cause if based on incompetency or behavior affecting
patient care and safety, a physician being allowed to resign rather than be terminated for such reason,
professional review actions that adversely affect clinical privileges, 1 surrender of privileges while under
1

While the National Practitioner Data Bank requires reporting of actions adversely affecting privileges for more than
30 days, the Medical Board requires reporting of all actions adversely affecting privileges. Thus, for example, a
summary suspension pending investigation where privileges are reinstated after 15 days would require a report to the
Medical Board but not the Data Bank.
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investigation, failure to complete medical records if the failure is related to the physician’s professional
competence and does or could adversely affect a patient’s health or welfare, and a positive drug test for illegal
substances, alcohol, or unprescribed medication, and prescription medication not supported by appropriate
diagnosis. Id.; see also NMAC 16.10.10.7(A).

D. Failure to Disclose Material Facts
Hospitals and physicians have a duty to disclose all material facts to patients and a special obligation
to be truthful. In Garcia v. Presbyterian Hospital Center, 92 N.M. 652 (Ct. App. 1979), a patient was forced to
undergo a third surgical procedure because a catheter negligently inserted by a hospital employee fell out. No
one informed the patient of the reason for the third surgery nor responded to his inquiries concerning the
reason. The court concluded that a confidential relationship exists between a patient and a hospital, based
upon the patient's reliance on the health care providers for their medical superiority and ethical propriety.
Therefore, the court held that a physician has a duty to inform a patient about medical procedures. See also
Tomlinson v. George, 138 N.M. 34, 116 P. 3d 105 (S.Ct. 2005). See the related discussion in Chapter Two
regarding Informed Consent.
One consequence for failing to disclose material facts or being untruthful is that the hospital or health
care practitioner may remain subject to a lawsuit until the patient learns the material facts. In other words, the
statute of limitations for bringing a lawsuit is tolled until such time as the material facts and truth are known
to the patient or the person’s authorized representative. Tanuz v. Carlberg, 122 N.M. 113, 921 P.2d 309 (Ct.
App. 1996).

E. Inadequate Procedures
A hospital may be held liable for its failure to use due care to establish adequate procedures to protect
the welfare of its patients. In this case, the focus is not on the negligence of an individual, but rather on an
avoidable failure in the "system." For example, hospitals have been held liable due to the absence of adequate
procedures for the following:
1. Methods for abnormal X-ray or laboratory results to be reported promptly to the patient's
physician;
2. Rules for the storage, handling and administration of medications;
3. Procedures for warning a third person of potential harm from a mentally ill patient when the
patient made threats against the third person's life; and
4. Procedures for notifying authorities when a minor patient should be taken into protective
custody due to suspected child abuse or the Safe Haven for Infants Act.
The hospital should conduct regular reviews and updates of procedures because new developments in
scientific knowledge and available technology, as well as developments in the law, will frequently render
existing procedures obsolete or inadequate. The hospital also should establish policies that encourage its
nursing and technical staff to report patient care problems, including those involving physicians. In some
cases, the hospital administration may be deemed to know certain facts about inadequate staff, staffing, or
procedures because hospital employees had such knowledge. For this reason, the hospital will benefit from the
establishment of procedures that encourage communication among employees, staff, and the administration.
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F. Negligent Monitoring and Supervision of Patients
A hospital is under a general obligation to monitor the status of all patients at intervals throughout the
day and night. This duty is separate from the hospital's obligation to monitor the quality of care rendered to
patients within the institution.
A hospital is obligated to monitor a patient more frequently if close surveillance is warranted.
Situations requiring such surveillance arise most frequently with respect to postoperative patients, patients in
the intensive care and cardiac care units, patients with known or apparent self-destructive tendencies,
patients in detoxification units, and patients who have received medications with potentially severe side
effects.
The hospital must provide devices, such as bed rails and side rails designed to prevent injury to
patients who are in a weakened condition. If a patient refuses to permit side rails, the patient should sign a
form releasing the hospital from liability for any resulting injury. See NMHA Form 1, Refusal to Permit Side
Rails. Hospitals also are responsible for installing lavatory supports and alarms, and providing appropriate
nursing assistance.

G. Negligent Infliction of Emotional Distress
If a hospital is found to have provided negligent care, the hospital may also be liable for negligent
infliction of emotional distress or psychological injury to either the patient or a bystander who observed the
negligence and suffered emotional injury as a result. See Madrid v. Lincoln County Medical Center, 122 N.M.
269, 923 P.2d 1154 (19965); see also Whalley v. Sakura, 804 F.2d 580 (10th Cir. 1986). In Whalley, the Court
held that a hospital could be liable for negligent infliction of emotional distress even though no direct physical
injury was attributable to the negligent post-operative care. It explained that "physical manifestations," such
as depression, loss of energy, and sleep disturbance were sufficient to establish the action for negligent
infliction of psychological injury and emotional distress. See also Winters v. Union Texas Petroleum Corp.,
974 F.2d 1346 (10th Cir. 1992).

H. Restraints and Seclusion
Hospitals must comply with the Medicare Conditions of Participation for Patient Rights, 42 C.F.R. §
482.13, when surveillance of a patient warrants application of restraints and seclusion. “Restraints” can be
physical and/or chemical in these circumstances.
Restraints for Acute Medical and Surgical Care must:
a. Only be used if needed to improve the patient’s wellbeing and less restrictive interventions
have been determined to be ineffective;
b. Be in accordance with an order of the physician or other licensed independent practitioner
permitted by the State and the hospital to order restraints;
c. Never be the result of “standing orders”;
d. Be in accordance with a written modification to the patient’s plan of care;
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e. Be implemented in the least restrictive manner possible and in accordance with safe and
appropriate restraining techniques;
f.

Be ended as soon as possible; and

g. Include continual assessment, monitoring, and re-evaluation of the patient, including that the
physician or other licensed independent practitioner must see and evaluate the need for
restraint or seclusion within one hour after initiation of either intervention.
Staff may never use Restraints and Seclusion for Behavioral Purposes as a means of coercion,
discipline, convenience, or retaliation. Seclusion or restraint can only be used in emergency situations to
ensure the patient’s physical safety and less restrictive measures have been determined to be ineffective.
Orders for restraint or seclusion must be written and limited to:
a. 4 hours for adults;
b. 2 hours for children and adolescents ages 9 to 17; and
c. 1 hour for children under age 9.
The original order may only be renewed for a total of up to 24 hours and, thereafter, the patient must
be seen by the physician or licensed independent practitioner, assessed, and a new order written if warranted.
Restraint and Seclusion may not be used simultaneously unless the patient is continually monitored:
a. face-to-face by an assigned staff member; or
b. by staff using both video and audio equipment, and in close proximity to the patient.
All staff who have direct patient contact must have ongoing education and training in the proper and
safe use of seclusion and restraint application and techniques and alternative methods for handling behavior,
symptoms, and situations that traditionally have been treated through the use of restraints or seclusion.
The hospital must report to CMS any death of a patient in seclusion or restraints when it is
reasonable to assume that a patient’s death is a result of restraint or seclusion. See www.cms.gov for
Conditions of Participation, Patient Rights, Seclusion and Restraint Requirements.

I. Violations of Constitutional Rights
1. Public Hospitals
The United States and New Mexico constitutions forbid this state or a state or local agency or political
subdivision to deny persons certain rights. Therefore, public hospitals, such as state, county, city, or special
hospital district hospitals, are subject to constitutional restrictions upon their actions. Because of this, public
hospitals are required to provide due process in a number of circumstances, including fair hearings in
personnel and medical staff disciplinary actions. Public hospitals may also be liable for infringement of
individual rights with regard to criminal matters if the hospital's consent forms are inadequate to establish a
patients' informed consent. For example, in Ferguson v. City of Charleston, S.C., 308 F.3d 380 (4th Cir.
2002), a public hospital cooperated with local law enforcement in reporting pregnant women who tested
positive for illegal drugs. The women reported by the public hospital were criminally prosecuted. The public
hospital was liable for infringing on the women’s right to be free of unwarranted searches and seizures.
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2. Private Hospitals
The actions of private hospitals are not controlled by our constitutions in the same way that public
hospitals are. Generally, decisions made by boards of private hospitals are not subject to judicial review.
However, in the case of Kelly v. St. Vincent Hospital, 102 N.M. 201, 692 P.2d 1350 (Ct. App. 1984), the court
held that, under limited circumstances, decisions made by boards of private hospitals are subject to judicial
review. In coming to this decision, the court stated:
New Mexico is in a unique situation where, in many instances, only one hospital serves an
isolated area. Because hospital care is often a necessity and because there is no economic
mechanism which encourages hospitals to make consumer sensitive choices, some public
oversight must be exercised over private hospitals.
Kelly, supra, 102 N.M. at 204, 692 P.2d at 1353. See also Clough v Adventist Health Sys., Inc., 108
N.M. 801, 780 P.2d 627 (1989) (relying on Kelly).
Kelly involved a hospital board's right to (a) establish a policy requiring all physicians practicing at the
facility to obtain malpractice insurance and (b) deny hospital privileges to a physician who did not meet the
insurance requirement. In reviewing the constitutionality of the hospital's policy, the court explored, first,
whether the policy was substantively arbitrary and capricious and, second, whether the denial of the
physician's hospital privileges violated his due process rights. The court found that, since the regulation
pertained to the orderly management of the hospital and was made for the protection of patients, it was not
arbitrary and capricious. Further, since the hospital provided the physician with notice and a hearing, his due
process rights were not violated.
Because the decisions of private hospital boards may be subject to judicial review, hospital policies
that affect patient rights or staff privileges should be:
(1) made for the protection of patients; and
(2) afforded, when appropriate, the due process requirements of notice and fair hearing.
Because of continuing changes and the complex nature of this area of law, a hospital should consult with its
legal counsel to confirm that its policies and procedures comply with current law, particularly in the areas of
patient rights, personnel policies and staff privileges.
3. Compliance with Healthcare Quality Improvement Act
All hospitals, public and private, are required to comply with the Healthcare Quality Improvement Act
of 1986, 42 U.S.C. § 11101 to 11152. The Act provides guidance to hospital medical staff in credentialing,
privileging, and corrective action circumstances. Hospitals may not be held liable for violating the due process
requirements of Healthcare Quality Improvement Act. Section 11101 of the Act provides a defense to suits
based on peer review actions. However, if a hospital does not comply with the requirements of Section 11101,
then the defense is lost. See Hancock v. Blue Cross Blue Shield of Kansas, Inc., 21 F.3d 373 (10th Cir. 1994).
As described earlier in this chapter, hospitals may also be liable for failing to adhere to other requirements of
the Act, including failing to query a physician’s record, and/or failing to report certain corrective actions
regarding medical staff to the National Practitioner Data Bank. See Section Q of Chapter Twelve and Chapter
Thirteen for more information.
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J. Liability to Third Parties (Non-Patients)
A hospital can be held liable to third parties for injuries incurred as a result of the wrongful or even
negligent discharge of a patient. Hospital liability for wrongful or negligent discharge arises under the breach
of two sources of duty owed by the medical profession to third parties.
The first duty arises when a physician exerts control over a patient or is aware of a patient’s threats
against specifically identifiable third parties. In these situations a special relationship exists between the
physician and the patient, which in turn creates a special duty to control the patient's actions. This doctrine,
holding institutions and physicians potentially liable for patients with known "dangerous propensities," has
been recognized in New Mexico. See Kelly v. Board of Trustees, 87 N.M. 112, 529 P.2d 1233 (Ct. App. 1974),
cert. denied; but see Weitz v. Lovelace Health Systems 214 F.3d. 1175 (10th Cir. 2000).
A second source of liability derives from the duty owed by physicians to third persons who foreseeably
may be harmed by the physicians' negligence in treatment of the patient. This duty was recognized in the case
of Wilschinsky v. Medina, 108 N.M. 511, 775 P.2d 713 (1989). In recognizing this new source of physician and
hospital liability, the Wilschinsky Court stated:
The recent growth and use of outpatient clinics, day surgery units, and extensive office
procedures is a new development in health care, unforeseen at the time when most state
legislatures adopted malpractice legislation. . . . As more extensive medical procedures are
shifted to an outpatient setting, the risk of injuries to the general public from patients driving
under the influence of drugs increases.
Wilschinsky, supra, 108 N.M. at 512, 775 P.2d at 714. This duty, however, does not extend to make hospitals or
physician’s liable to, for example, persons who are injured by a patient of the hospital or physician due to the
patient’s use of a prescription medication prescribed five days earlier. Lester ex rel. Marrogenis v. Hall 126
N.M. 404, 970 P.2d 590 (1998). See also Turpie v. Southwest Cardiology Assoc., 1998-NMCA-042, 955 P.2d
716 (Ct. App. 1998), and Tort Law-Foreseeability v. Public Policy Considerations in Determining the Duty of
Physicians to Non-Patients, 30 N.M.L. Rev. 351 (2000). Nonetheless, every precaution should be taken to
insure that a patient leaving the hospital, after having received any treatment whatsoever, is capable of either
driving himself home or has arranged for alternative transportation.

Special Limitations on Liability for Medical Malpractice in
New Mexico Applicable to Some Providers
In 1976, the New Mexico Legislature passed several laws that could limit the extent of hospital
malpractice liability. The first, known as the Medical Malpractice Act, NMSA § 41-5-1 et seq., applies to private
health care providers, including hospitals. However, the requirements for qualification under the Medical
Malpractice Act are such that, as of November 2015, only one New Mexico hospital is covered under the Act.
The second, entitled the Tort Claims Act, NMSA § 41-4-1 et seq., covers public health care providers. A
summation of the major provisions of these two Acts follows:

A. The Medical Malpractice Act
The Act’s stated purpose is to promote health and welfare by making professional liability insurance
available for health care providers in New Mexico. NMSA § 41-5-2 (1976). The Act establishes a patient’s
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compensation fund, which may be used to assist in payment of medical malpractice judgments or settlements
and for future medical care if a plaintiff is victorious in a medical malpractice action. See NMSA §§ 41-5-25, -6,
-7.
1. Are private facilities and their employees automatically covered by the Act?
No. Private hospitals and outpatient health care facilities must take certain regulatory steps for
the facilities and employees to be covered by the Act, such as filing proof of malpractice
insurance coverage meeting statutory minimums. NMSA § 41-5-5 (1992). Furthermore, in the
event of a malpractice action, facilities and providers not qualifying under the Act may not
claim the benefits of the Act, such as the Act’s statute of limitations. NMSA 41-5-5(C) (1992).
2. How is coverage obtained?
a. In order to qualify for the limitation on liability and claims procedures established in the
Act, a private health care provider must either:
i) File with the Superintendent of Insurance proof that the provider is insured by a
policy of malpractice liability insurance with coverage of at least $200,000 per
occurrence; or
ii) Self-insure by depositing $600,000 in cash with the Superintendent or by making
a similar deposit allowed by rule or regulation of the Superintendent; and pay the
annual surcharge assessed on health care providers by the Superintendent.
NMSA § 41-5-5 (1992).
b. Hospitals or outpatient health care facilities may qualify by paying a sum determined by
the Superintendent based on an actuarial risk assessment. NMSA § 41-5-5(B) (1992).
3. What is the limit on the amount that may be recovered in a malpractice claim under the
Medical Malpractice Act?
a. Excluding punitive damages, medical care and related benefits, and the value of future
medical care, a malpractice plaintiff’s recovery against a health care provider covered by
the Act is limited to $600,000 per occurrence of malpractice. NMSA § 41-5-6(A) (1992).
b. The personal liability of an individual health care provider is limited by the Act to
$200,000 for monetary damages, and medical care, and related benefits. NMSA § 41-56(D) (1992). The provider may also be required to pay punitive damages if such damages
are awarded against the provider.
c. The Act does not establish a limit on the amount of payments for medical care and related
benefits. NMSA § 41-5-6(B) (1992). In addition, future medical expenses are calculated
separately by the court and are not subject to the $600,000 limitation. See NMSA § 41-5-7
(1992).
d. Courts have held that state medical malpractice act limitations do not apply to claims
brought under the Emergency Medical Treatment and Active Labor Act (“EMTALA”), 42
U.S.C. § 1395dd (2003). See, e.g., Power v. Arlington Hosp. Ass’n, 42 F.3d 851 (4th Cir.
1994).
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4. How does a patient file a claim under the Act?
a. The patient may not file a lawsuit alleging medical malpractice until he or she has first
submitted a claim to a panel of the Medical Review Commission (“Medical-Legal Panel”)
and the panel has rendered its decision. NMSA § 41-5-15 (1976). Each panel established to
review hospital malpractice claims is composed of:
i) Three persons selected by the state professional society or association of which the
hospital employee or agent is a member (if the employee or agent is not a member of
a state professional society or association, these three persons are appointed by the
appropriate state licensing board);
ii) Three persons selected by the New Mexico Bar Association; and
iii) The director of the Commission, who must be a lawyer. NMSA § 41-5-17 (1976).
b. A third party indirectly injured by the alleged malpractice of a qualified health care
provider may also be required to abide by the terms of the Medical Malpractice Act in
bringing suit against the health care provider. Wilschinsky v. Medina, 108 N.M. 511, 775
P.2d 713 (1989).
5. What is the scope of the Medical-Legal Panel’s review?
The responsibility of the panel is limited to deciding only two questions:
a. Whether there is substantial evidence that the alleged act occurred and constitutes
malpractice; and
b. Whether there is a reasonable medical probability that the patient was injured by the
alleged act. NMSA § 41-5-20(A) (1976).
6. Is the panel limited in its activities?
Yes. The panel is not allowed to attempt to settle any claim, or to express any opinion on the
monetary value of the claim. NMSA § 41-5-20(F) (1976). The panel’s report is not admissible
in court and its decision is not binding on any party or on any judicial body. NMSA § 41-520(D) (1976).
7. How soon must a claim be filed?
a. An action against a private hospital or outpatient health care facility for tortious conduct
covered under the Act must be commenced within three years after the date of the
malpractice, except when the action is commenced by a minor or by a person who was a
minor when the claim accrued. NMSA § 41-5-13 (1976); Jaramillo v. Heaton, 2004NMCA-123, 136 N.M. 498, 100 P.3d 204 (Ct. App. 2004), cert. denied.
b. However, if a health care provider or its employees fraudulently conceal information
concerning the alleged act of malpractice, and the alleged malpractice cannot be discovered
by the patient within the three year statute of limitations, a claim can be brought after
discovery of the malpractice (as opposed to the date of the occurrence). Tomlinson v.
George, 2005-NMSC-020, 138 N.M. 34, 116 P.3d 105 (2005).
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B. The Tort Claims Act
The Purpose of the Tort Claims Act is to define the limits of governmental immunity with respect to
actions taken by New Mexico government officials and employees. NMSA § 41-4-2 (1976).
1. Are medical facilities and health care providers immune from liability under the Act?
Not for all legal claims. The Act specifically waives immunity for claims for bodily injury,
wrongful death, or property damage arising from the negligence of a public employee acting
within the scope of her duties in the operation of any medical facility. NMSA § 41-4-9 (1977).
The Act also waives immunity for any claim against an individual health care provider when
that health care provider’s negligence committed within the scope of her duties caused bodily
injury, wrongful death, or property damage. NMSA § 41-4-10 (1978). These statutory waivers
of immunity mean that a public hospital may still face liability for the negligent acts of its
employees. Brenneman v. Bd. of Regents of Univ. of New Mexico, 2004-NMCA-003, 135 N.M.
68, 84 P.3d 685 (Ct. App. 2004). Under the provisions of the Act, public employees and health
care providers may, however, be immune from liability for negligent actions not resulting in
bodily injury, wrongful death, or property damages. See NMSA § 41-4-4(A) (2001). The Act
provides the exclusive remedy against public entities and/or employees for any tort for which
immunity has been waived, and no additional claims arising out of the same occurrence may
be brought against the public entity and/or employee. NMSA § 41-4-17 (1982).
2. Under what circumstances must a public facility provide a defense for an employee?
a. A public hospital will be required to provide a defense and pay any settlement or judgment
levied against any public employee who is sued for: (i) any tort alleged to have been
committed by the employee within the scope of his duties, or (ii) any violation of property
rights or of Federal or State constitutional rights, privileges or immunities committed
within the scope of his duties. NMSA §§ 41-4-4(B)-(D) (2001). This requirement is satisfied
if an insurance carrier provides a legal defense for the employee. NMSA § 41-4-4(B)
(2001).
b. As noted, the Act specifically exempts from its coverage, claims for negligence causing
bodily injury, wrongful death and property damage against public medical facilities, the
public employees of those facilities, and public health care providers. NMSA §§ 41-4-9 &
10. Given the language of the Act’s provisions concerning the facility’s duty to defend,
however, it seems that a public medical facility may have to provide a defense to its public
employees even in those exempted situations. See NMSA §§ 41-4-4(B)-(D) (2001).
c. The public entity’s duty to defend applies to past public employees who were working
within the scope of their duties when the facts giving rise to the claim arose. NMSA §§ 414-4(G)-(H) (2001).
3. Must a defense be provided if the employee’s acts are alleged to be intentionally malicious or
fraudulent?
a. Yes. The duty to defend and indemnify employees extends to any lawsuit alleging any
tortious conduct or violation of rights, including malicious and fraudulent conduct. See
NMSA § 41-4-4(B) (2001).
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b. Where the employee is found to have acted with intentional malice or fraudulently,
however, the facility may recover from the employee the amount of any settlement or
judgment and the costs of the employee’s defense if the conduct caused bodily injury,
wrongful death, or property damage. NMSA § 41-4-4(E) (2001).
4. Is there a limit on the amount that may be recovered?
Yes. Liability of a public entity or public employee is limited to:
a. $200,000 per claimant for all claims for property damage or destruction arising out of a
single occurrence;
b. $300,000 per claimant for all past and future medical expenses arising out of a single
occurrence; and
c. $400,000 for all claims other than property damage or medical expenses arising out of
a single occurrence.
There is also a $750,000 limit for all claims, other than medical expenses, arising out of a
single occurrence. NMSA § 41-4-19 (2008).
5. Are punitive damages recoverable?
No. Public hospitals and facilities are immune from awards for punitive and exemplary
damages (including interest prior to judgment) for any tort claim waived by the Act. NMSA §
41-4-19(D) (2007).
6. Is there a notice requirement?
a. Yes. With respect to a claim that has been waived by the Act, notice must be given to the
state or local public body from which damages are sought and must be in writing and
specify the time, place and circumstances of the alleged loss or injury and the likelihood
that litigation may ensue. NMSA § 41-4-16(A) (1977); see also Smith v. State, 106 N.M.
368, 743 P.2d 124 (Ct. App. 1987).
b. If notice is required, it must be given:
i) within 90 days of when an injury manifests itself and is ascertainable (rather than
when the wrongful or negligent act occurred as is the case under the Medical
Malpractice Act), see Emery v. Univ. of New Mexico Med. Ctr., 96 N.M. 144, 628 P.2d
1140 (Ct. App. 1981); or
ii) when a claim is for wrongful death, the notice must be presented within six months
after the date of the occurrence of the injury that resulted in death.
NMSA § 41-4-16(C) (1977).
c. Notice is not required under three circumstances:
i) If a child is unable to comply with the Notice requirement due to minority, see Tafoya
v. Doe, 100 N.M. 328, 670 P.2d 582 (Ct. App. 1983);
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ii) If a claim arises under the Emergency Act, e.g. the claim is for inappropriate
emergency screening or failure to stabilize an emergency condition prior to
discharging or transferring a patient, see Godwin v. Memorial Med. Ctr., 2001NMCA-033, 130 N.M. 434, 25 P.3d 273 (Ct. App. 2001), cert. denied; or
iii) As to individual public employees from whom damages are sought, See Martinez v.
City of Clovis, 95 N.M. 654, 625 P.2d 583 (Ct. App. 1980).
7. To whom must the notice be presented?
Notice of a claim for damages must be presented to the administrative head of the
governmental entity alleged to be liable, or in the case of claims against the State, to the Risk
Management Division of the Department of Finance and Administration. NMSA § 41-4-16(A)
(1977).
8. Are there any restrictions imposed on health care providers regarding releases or settlement
agreements?
a. Yes. New Mexico law restricts the hospital’s ability to obtain a release or settlement
agreement from its injured patients. See NMSA § 41-1-1 (1971). Generally, if the hospital’s
interest is or may become adverse to the patient, then the hospital may not attempt to
negotiate a settlement or obtain a release or attempt to obtain any statement for use in
negotiating a settlement or obtaining a release, until at least 15 days after the occurrence
causing the injury. NMSA § 41-1-1(A) (1971).
b. The fifteen day rule may not apply if the injured patient signifies in writing, at least five
days prior to any settlement, before a notary public whose interest is not adverse to the
patient, that the patient desires to enter into a release or settlement or to provide a
statement. NMSA § 41-1-2 (1971).
c. Any release or settlement obtained in a manner contrary to New Mexico law may be
disavowed by the patient within 15 days after his or her discharge from the hospital, and
cannot be used as evidence in any court action relating to the injury. NMSA § 41-1-1(B)
(1971).
d. In order to ensure the validity of any release, settlement or statement, the health care
provider’s attorney should be involved in any attempt to secure a release, settlement or
statement.
For hospitals not covered by either the Medical Malpractice Act or the Tort Claims Act, none of the
limitations set forth above apply. There is no limit on damages and the three year statute of limitations
requirement begins to run on discovery of the injury.
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Chapter 2: Health Care Decisions and Informed
Consent
Health care decision-making involves many issues, including
legal and actual competence, decisional capacity, the informed
consent process, and determining the appropriate decision-maker.
Generally, as to competency, adults are presumed to be competent
for all legal purposes. In New Mexico, absent an emergency,
competent adults and most emancipated minors have the right to
make their own health care decisions, irrespective of whether those
decisions are consistent with their health care provider’s
recommendations. Adults who lack competence and unemancipated
minors have the right to have health care decisions made by an
appropriate decision-maker. NMSA § 24-7A-1 et seq. (2009); 42
C.F.R. § 482.13; Centers for Medicare and Medicaid Services
(“CMS”) Conditions of Participation for Hospitals. Notwithstanding,
unemancipated minors do have the right to make certain medical
decisions and provide informed consent concerning certain medical
treatment and procedures. The informed consent process is
essential and fundamental to a patient’s right to make health care
decisions, and informed consent for – or informed refusal of – the
recommended treatments and procedures is the result of the
healthcare decision-making process.

The Purpose, Methods, and Quality of
Informed Consent

Chapter 2 Subsections
•••

• The Purpose, Methods,
and Quality of Informed
Consent
• Capacity to Give
Informed Consent
• Competency to Give
Informed Consent
• Consent in Emergency
Situations
• Informed Refusal to
Consent and Leaving
Against Medical Advice

Providing treatment or surgery to a patient without informed consent is “battery” – an
unconsented-to-touching – that deprives the patient of the right to make his or her health care decisions.
Liability may be imposed for medical negligence based on battery if, in a non-emergency situation, neither
the patient nor his/her authorized decision-maker gave informed consent or consent was given for a
procedure substantially different from that performed. Alternatively, properly obtained informed consent
to treatment or surgery is a complete defense to a claim of battery based on the procedure for which
consent was given. Thus, to avoid liability for battery, a hospital should always have a valid consent for any
procedure done. As described further herein, the consent of a patient must be clearly shown by the proper
documentation or must be implicit in the circumstances surrounding the touching.

A. Hospital Responsibilities Regarding Informed Consent
A hospital has certain responsibilities regarding the informed consent process. Specifically, all
privileged providers and hospital employees must know and apply the principles of the informed consent
process and ensure that the patient’s signed and dated consent form is in place prior to a treatment or
procedure requiring the patient’s informed consent. 42 C.F.R. § 482.13; NMAC 7.7.2.19 (2006). Hospitals
Prepared by:

14

may be held liable for failing to exercise reasonable diligence in obtaining and acting upon information
concerning the competence of the providers it privileges. Hospitals may also be held vicariously liable for
negligence resulting from its employees’ actions or failures that result in harm to the patient.
Moreover, as specified in the federal Patient Self Determination Act of 1990, 42 U.S.C. 1395cc(f)
(2011), which applies to all Medicare/Medicaid participating hospitals, skilled nursing facilities, home
health care, hospice care, and health maintenance organizations, covered entities must:
a. Maintain written policies and procedures guaranteeing that every adult receiving medical
care is given written information upon admission concerning the patient’s involvement in
treatment decisions and his/her right to participate in those decisions;
b. Have written policies and procedures that are given to the patient upon admission and
describe the patient’s rights to make decisions concerning medical care, including the right
to accept or refuse medical or surgical treatment;
c. Have written policies that describe the method of implementation of such rights;
d. Develop a written description of the applicable state law that is the basis of the information
provided to the patient;
e. Educate its staff and the community on issues concerning advance directives as provided in
state law; and
f.

Document in the patient’s chart whether the patient has executed an advance directive;
however, the provision of health care cannot be conditioned on the individual’s execution of
an advance directive.

B. Elements of Valid Informed Consent
There are three elements of valid informed consent, and all must be present. These elements are
that:
a. The patient must have decisional capacity to give or withhold consent;
b. The patient must have sufficient information upon which to base a decision to give or
withhold consent (see Section 3 below); and
c. Consent is voluntary (i.e. free from any coercion).
To obtain informed consent, the licensed practitioner who will provide the treatment or perform
the surgery must give the patient or patient’s decision-maker the information that a reasonably prudent
patient would need to know in deciding whether to undergo the treatment or operation. The process of
informed consent also includes the opportunity for the patient to ask questions and to have those
questions answered.
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C. Disclosure Requirements of Informed Consent

The New Mexico Supreme Court first adopted the basic principles of informed consent in 1978.
Gerety v. Demers, 92 N.M. 396, 589 P.2d 180 (1978). Over the three decades since then, the courts have
been developing a list of items requiring disclosure. The list now includes:
a. The diagnosis (i.e., the patient’s condition or problem). Knowledge of the diagnosis is a
crucial factor in the patient’s decision to accept or not accept proposed treatment, and the
health care provider should reveal to the patient the nature of the diagnosis as well as any
significant reservations that the physician may have about the accuracy of the diagnosis or
alternative diagnoses. The provider should never overstate confidence in the diagnosis in
order to comfort the patient.
b. The nature and purpose of the proposed treatment. This should be explained in nontechnical terms the patient can reasonably be expected to understand.
c. The risks, consequences and purpose of the proposed treatment.
Failure to explain the risks and purpose of a proposed treatment to the patient is a
significant factor in medical negligence lawsuits. A risk is distinguished from a consequence
by having a much lower probability. Put another way, a risk is something that might occur
while a consequence is something that can generally be expected to occur. For instance,
paralysis is a risk of a laminectomy; sterility is the consequence of a hysterectomy. Both
risks and consequences must be disclosed to the patient prior to the performance of a
procedure.
Notwithstanding, not all risks need to be disclosed. Disclosure of significant risks such as
death, paralysis, loss of limb, hearing or sight, and sterility must be disclosed. Risks that are
very remote and improbable can generally be omitted from disclosure. While the courts
have not set a specific probability figure to trigger the requirement of disclosure, this
threshold is determined for a given case as the product of the probability and the severity of
the risk in question. Thus, a physician might be excused for not mentioning a 5 percent, or
even greater, risk of complications that could lengthen the patient’s recuperative period,
while a 1 percent risk of paralysis would be a mandatory item for disclosure. Additionally,
risks with a high probability so commonly known that the doctor would not be required to
discuss them with the patient. For instance, the risk of a hematoma resulting from the
simple drawing of blood would not likely be part of the required disclosure in any state.
Similarly, risks of which the specific patient is proven to have been aware cannot be the
basis for the claim of nondisclosure. Finally, the disclosure obligation extends only to risks
that the provider knows, or reasonably should know, are inherent in the proposed
treatment. Where risks cannot be fully assessed, this fact should be communicated to the
patient.
d. The probability that the proposed treatment will be successful is the provider’s truthful,
realistic assessment of the likelihood that the proposed procedure will accomplish the
intended result. A patient who was induced to undergo treatment by a negligent or
intentional misrepresentation may have a valid claim of lack of informed consent even if the
treatment caused the patient no physical harm. While building confidence is not to be
discouraged, realistic assessment is essential to informed consent.
NOTE: It is not settled law whether, in disclosing the probability of successful treatment,
the physician is required to speak of general statistics, personal clinical experience with that
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treatment, or both. However, such facts are material to the patient’s decision and should be
disclosed.
e. Medically acceptable alternative treatments including the option and risks of NO
TREATMENT are key elements of informed consent and must be disclosed or the provider
may be subject to a malpractice claim for lack of informed consent. The provider should
give the same type of information about the alternatives as he or she is required to do about
the recommended
treatment. The discussion should include the nature and purpose of
the alternatives, the risks and consequences, and the probability of success. As a rule, the
only alternatives that must be discussed are those that would be considered feasible, in
similar cases, by a respectable minority of the medical community.
f.

The physician may counsel the patient persuasively, but cannot use coercion. The physician
should remember that, as with other aspects of informed consent, the disclosure of
treatment alternatives can reduce the physician’s legal risks by transferring to the patient
some of the responsibility for difficult decisions. Although some health care providers may
dislike having the patient involved in making complex, technical treatment decisions, the
law’s intent in this area is to make it possible for the patient to seek additional advice when
an important decision must be made, and to exercise a veto over the physician’s judgment,
if the patient so desires.

g. The prognosis if the proposed treatment is not given must be disclosed to the patient. Since
physicians commonly use this information in guiding a patient towards acceptance of the
proposed treatment, cases involving this element are rare.
NOTE: This element also applies to diagnostic tests. The physician may be held liable for
the consequences of not informing the patient of all material risks in refusing to undergo a
test. For example, if a patient refuses to take a Pap smear test, but is not informed of the
potentially fatal consequences of failing to consent to the test and later dies from cervical
cancer, the provider could face legal consequences.
h. Potential Conflicts of Interest. and
(1) Research or financial interest: Physicians and other licensed providers may have a duty
to disclose their research and financial interests to patients when that interest may
conflict with those of their patients. See Garcia v. Coffman, 1997-NMCA-092, 124 N.M.
12, 946 P.2d 216; Moore v. Regents of the University of California, 271 Cal. Rptr. 146,
793 P.2d 479 (1990); but see, e.g., D.A.B. v. Brown, 570 N.W.2d 168 (Minn. App. 1997).
(2) Physicians and other licensed providers may be held liable if, for example, they refer
patients to labs or x-ray facilities in which they have a financial interest without
disclosing that interest to the patient. These liabilities may include refunds, fines and
penalties and exclusion from Medicare and Medicaid participation. For instance, See
The Ethics in Patient Referrals Act of 1989, Omnibus Budget Reconciliation Act of 1989
(OBRA 1990), (codified at 42 U.S.C. § 1395nn (2010) – “Stark”).
i.

The physician or provider who is to perform the treatment or procedure should record in
the patient’s medical record that full disclosure was made of the pertinent facts relative to
the patient’s condition and that the treatment was recommended. The physician should
specify what was disclosed.

D. The Methods for Consenting
The law recognizes two types of consent: express and implied consent. Express Consent means
informed consent was given by direct words either orally or in writing. While oral consent is a legally valid
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form of agreement, whenever possible written consent should be obtained, particularly for procedures.
Written informed consent will provide physical evidence if a lawsuit is ever brought, confirming the fact
that informed consent has been given. If no consent form is available, the provider undertaking the
informed consent process with the patient should make detailed notes in the medical chart:
a. that the informed consent process occurred;
b. the risks, benefits and alternatives that were discussed, including the option of NO treatment
and accompanying risks;
c. the name of the person performing the treatment or procedure;
d. the purpose and expected outcome discussed; and
e. the patient’s response to the information.
Implied Consent means that the consent is inferred from the conduct of the patient and is as valid
as express informed consent. In medical emergencies when the patient is unable to consent or there is no
time to obtain informed consent, consent is implied. However, if there is time to obtain consent and the
patient is capable of providing the consent or the patient’s guardian, agent or surrogate for health care
decisions is reasonably available, effort should be made to obtain informed consent. When emergency
treatment is required for an unemancipated minor, the provider must make reasonable efforts to obtain
consent from the minor’s parent, guardian or person in loco parentis to the child unless any delay in
treatment would cause further harm to the minor. NMSA § 24-10-2 (1972). If a patient voluntarily submits
to a procedure with actual or apparent knowledge of what is about to transpire, this submission will
constitute implied consent even though there was no explicit oral or written expression of consent. For
instance, if a patient with an obviously broken leg arrives at the emergency department of a hospital and
submits to having the leg set, the patient’s consent may be implied.
The crucial problem in using Implied Consent, absent an emergency medical condition, is proving
later that the patient knew and understood the medical treatment or procedure and the probable results.
Reliance on Implied Consent is unavoidable in some circumstances but should be minimized. To the
extent possible, the hospital should encourage consistent procedures for obtaining informed consent and a
signed consent form.

E. Waiving the Disclosure of Information for Informed Consent
Some patients may recognize their own inability to handle stress and request that no information
be given to them. A waiver of the right to disclosure for fully Informed Consent is legally permitted
provided that it can be proved that the request was made. The standard consent form can be modified to
allow the patient to indicate in writing that he/she prefers not to receive information. Using the same
form, the patient may designate someone else as the desired recipient. If no form is available, the provider
should document the request in the medical record, including date and time, and obtain the patient’s
signature on the documentation, if possible.
If a competent adult or emancipated minor patient names another individual who is authorized to
receive the information or if the patient requests that no other individual, including a spouse or family
member be informed, this, too, should be documented and must be honored. 45 C.F.R. § 164.502. If the
patient requests a restriction on the use of disclosure of protected health information for treatment,
payment, or hospital operations, or to notify the patient’s family members about the patient’s general
condition, location, or death, the hospital or other provider must honor the restriction to the extent the
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hospital or provider agrees to it, except in cases of treatment for medical emergencies. 45. C.F.R. §
164.522(a), except as permitted or required under 45 C.F.R. §§ 164.502(a)(2)(ii), 164.510(a) and (b), or
164.512.

F. Intentional Withholding of Information from the Patient
In deciding cases involving informed consent issues, courts have recognized that there are some
very limited situations where a full disclosure to the patient is not medically sound and should not be
legally required. A provider should not utilize therapeutic privilege unless the patient’s anxiety is
significantly above the norm and this is well documented. The physician or other provider should withhold
information relating to the patient if:
a. the physician or other provider in the exercise of professional judgment believes that
disclosing the information would be harmful to the patient or harmful to another
individual; or
b. the information about the patient was provided by another under a promise of
confidentiality.
The provider should be able to show by documentation that the patient bordered on the irrational
or was mentally ill. To document a patient’s high susceptibility to anxiety confirmation of the doctor’s
observation by another medical person and/or a relative or close friend of the patient should be sought and
entered in the treatment record. If another provider is used as a consultant, that provider should be the
patient’s primary care provider or a person who has had adequate opportunity to observe the patient
firsthand. The substance of this consultation should be carefully recorded.

G. Hospital Liability Regarding Informed Consent
Hospitals have the obligation under the Medicare Patient Rights Conditions of Participation as well
as New Mexico Health Department regulations to advise patients of their right to receive relevant
information about the treatments and procedures recommended by their providers. In conjunction with
this, when hospital employees perform a procedure on a patient, it is the hospital’s responsibility to make
sure that the consent conforms to all disclosure requirements. The Joint Commission on Accreditation of
Healthcare Organizations (“JCAHO”, the “Joint Commission”, or “JC”) standards require that informed
consent forms for surgical and other invasive procedures be completed and placed in the patient’s record
prior to commencement of the procedure. Hospitals should require the completion of informed consent
forms and not permit procedures to begin if the informed consent form is not completed. Hospitals should
also have the patient sign a general consent for hospital treatment in addition to the informed consent for
specific treatments and procedures required to be obtained by the performing practitioner, to cover
nursing and other hospital personnel who will be performing health related services for the patient.
1. Hearing Impaired Patients
If the patient is hearing impaired, the hospital is required by federal regulations to provide
auxiliary aids to assist in communications concerning health care services and in obtaining informed
consent to care. These aids, which must be provided at no cost to the patient, may include:
a. Contractual arrangements with interpreters who can accurately and fluently express and
receive in sign language;
b. Teletypewriters and other supplemental hearing devices;
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c. Written communication;
d. Flash cards and other visual aids; and
e. Staff trained in sign language communication.
Timely notice must be given to persons seeking non-emergency treatment of the range of communication
options available. In regard to the use of interpreters, family members may be used only if they are
specifically requested by the hearing impaired person. Otherwise, information concerning available
certified interpreters may be obtained from the New Mexico Registry of Interpreters for the Deaf. Because
the regulations require that hospital employees have ready access to the name, addresses, telephone
numbers, and hours of availability of interpreters, some hospitals have chosen to contract directly with the
Registry. Fees charged for services are billed to the hospital, not the patient.
If a hospital staff member needs to arrange for interpretive services for a patient, the following
information, if it is possible to obtain, should be conveyed to the Registry:
a. Does the hearing-impaired patient use voice?
b. Does the patient sign?
c. What is the patient’s preference?
Teletypewriter (TTY) services should be available in situations where a hospital would normally
provide services by telephone such as in setting up clinic or laboratory appointments or in sending
messages to relatives of hospitalized patients. The Registry should be contacted for information relating to
a TTY system.
2. Patients with Limited English Proficiency
Hospitals and health care providers are required to provide patients who do not understand
English with appropriate translations and qualified interpreters. These translated documents and
interpreters should be made available to patients for decision-making and informed consent purposes
without cost to the patient. In such cases, the individual who interprets for the patient should sign a form
verifying that he/she interpreted the conversation between the patient and physician, and translated the
English language consent form signed by the patient. The substance of the information conveyed and the
patient’s questions and responses should be accurately documented in the patient’s chart.
Hospitals and other health care providers who receive federal funding from the Department of
Health and Human Services are required by federal regulations to take additional steps to ensure persons
with limited English proficiency (“LEP”) have meaningful access to services. 68 Fed. Reg. 47311-47323
(8/8/03); see 45 CFR 80.3(b)(2). LEP persons are identified as patients that do not use English as their
primary language and who have a limited ability to read, write, speak or understand English. 68 Fed. Reg.
47311.
To assess whether LEP services are required, the hospital must balance four factors:
a. The number or proportion of LEP persons eligible to be served or likely to be encountered
by the service;
b.

The frequency with which LEP persons come in contact with the service;
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c.

The nature and importance of the service to person’s lives; and

d.

The resources available to the hospital and costs. 68 Fed. Reg. 47311.

The DOJ has given some guidance in making an assessment of LEP requirements. First, the greater
the number or proportion of LEP persons from a particular language group that is served or encountered,
the more likely language services will be required. Hospitals should validate their experiences by checking
census data for the area served, demographic data from local governments, and the needs of community
organizations. Second, the more frequent the contact with a certain language group, the more likely
enhanced services in that language is needed. Thus, less frequent contact with certain language groups
may suggest a different and less intensified solution than frequent contact with other groups. Third, the
more important the service or the greater the possible consequences to the LEP person, the more likely
language services are needed. Hospitals should consider the urgency and importance of its service. For
example, in cases of emergency services and obtaining informed consent prior to surgery, it is more likely
that immediate language services are needed. Fourth, the level of resources and cost requirements impact
the nature of the steps a hospital needs to take to comply with Title VI. Smaller providers with more
limited budgets are not expected to provide the same level of language services as larger providers with
larger budgets. 68 Fed. Reg. 47311.
The four-factor analysis necessary implicates a mix of LEP services but there are two main ways to
provide services:
a. Oral interpretation, ranging from on-site interpreters for critical services when the language
is frequently encountered to commercial services when the language is less frequently
encountered. Oral interpretation can be provided by:
(1) Certified interpreters;
(2) Bilingual staff
(3) Community volunteers;
(4) Family members (note, however, competency and ethical considerations are especially
applicable and family members are generally the least preferable alternative);
(5) Contract interpreters; or
(6) Telephonic and video conferencing services.
b. Written translation of vital documents, such as informed consent forms, is critical. The
following actions are considered strong evidence of compliance with written translation of
vital documents:
(1) Written translation of vital documents for each eligible LEP language group that
constitutes 5% or 1,000, whichever is less, of the population of persons eligible to be
served or likely to be encountered; and
(2) If there are fewer than 50 persons in a language group that reaches the 5 percent trigger,
the hospital provides written notice in the primary language of the LEP language group
of the right to receive oral interpretation of the written material.
Interpreters should demonstrate proficiency in and ability to communicate information accurately
in both English and in the other language and knowledge of specialized medical terms or concepts in both
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languages. Familiarity with regionalism and an understanding of the expected reading level and
vocabulary of the LEP person are important considerations.
Hospitals should have in place a written LEP plan to:
a. Identify LEP persons who may need assistance;
b. Identify language assistance measures that will be in place;
c. Identify staff to be trained and a process for training them;
d. Provide notices of free language assistance to LEP persons; and
e. Identify a process for monitoring and updating the plan.
The regulations are enforced by the DHHS Office of Civil Rights (OCR). The procedures include
complaint investigations, compliance reviews, and efforts to secure voluntary compliance. If the matter
cannot be resolved informally, OCR can terminate federal financial assistance after the provider has had
an opportunity for an administrative hearing in Washington, D.C. 45 C.F.R. §§ 80.8 to 80.10.

Capacity to Give Informed Consent
A. Adults and Emancipated Minors
As a general rule, an adult or emancipated minor, is presumed to be mentally competent and
presumed to have the capacity to understand and appreciate the nature and consequences of proposed
health care, including its significant benefits, risks and alternatives. The individual is also presumed to be
competent and able to communicate an informed health care decision and consent to a medical or surgical
procedure.
Informed consent can only be obtained from a patient when the patient is alert, oriented and able
to understand the information the physician is conveying as well as the resulting effect of his/her consent.
This is because decisional capacity can vary from time to time in a specific patient. For example, a patient
with severe pain may be adequately alert to undergo the informed consent process while on pain
medication, but may not have decisional capacity without the medication or immediately before or after
the administration of pain medication. Therefore, informed consent must be obtained from the patient’s
authorized representative, such as an agent or surrogate for healthcare decisions, when the patient might
be considered temporarily incompetent or lacking decisional capacity because of confusion or
disorientation due to medications, intoxication, or other mental impairment or physical inability to
communicate a decision. NMSA §§ 24-7A-1 to 18 (2009).

B. Minors
In New Mexico, a minor is an individual under the age of 18. Minors are considered to lack legal
competence. However, married minors and certain emancipated minors are permitted to request and
consent to medical procedures by themselves. There are also special statutory provisions that allow
unmarried or unemancipated minors to consent to specific types of medical care. A chart is included at the
end of this Chapter to highlight some of these rules.
An emancipated minor is any person sixteen years of age or older who:
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a. has entered into a valid marriage, whether or not the marriage was terminated by
dissolution;
b. is on active duty with any of the armed forces of the United States; or
c. has received a declaration of emancipation from a court pursuant to the Emancipation of
Minors Act, NMSA § 32A-21-3 (1995).
NMSA § 24-10-1 (1972). In order to legally treat a minor under the declaration of emancipation provision,
a court proceeding must have occurred prior to the medical care. The court order must specify that:
a. the minor may consent to medical care without parental consent, knowledge or liability, or
b. the minor is emancipated for all purposes permitted by the Emancipation of Minors Act.
A minor who is a runaway or otherwise living independently from a parent or legal guardian is not an
emancipated minor if one of the three definitions of emancipation is not met. However, if the minor is
requesting services for one of the special statutory provisions (see below) allowing consent by a minor, the
minor’s informed consent is adequate.
If the minor seeks medical care for himself/herself and intends to provide informed consent
because of emancipation by the court, the hospital should obtain a copy of the court declaration of
emancipation to be kept in the patient’s medical records. The document should be read carefully since the
court can grant emancipation status for some purposes and not for others. For example, the court can
deem a minor emancipated in order to establish his or her own residence and to sign a rental agreement
but for no other purposes.
Note: A non-emancipated minor who is a parent has the right to make medical decisions for his or
her child even if not eligible to make the same medical decisions for him- or herself.

C. Special Statutory Provisions Regarding Consent by Minors
Certain types of medical care may be obtained in New Mexico without parental consent and
without regard to age. This means that unemancipated minors are allowed to consent to their own:
a. examination and treatment by a licensed physician for any sexually transmitted disease,
NMSA § 24-1-9 (1993);
b. examination, diagnosis and/or treatment for pregnancy, including prenatal, delivery and
postnatal care, by a licensed physician, NMSA §§ 24-1-13 and 13.1 (2001);
c. minors 14 or older--individual or group psychotherapy, guidance counseling, case
management, behavioral therapy, family therapy, counseling, substance abuse treatment, or
other forms of verbal therapy that do not include any aversive stimuli or substantial
deprivations, NMSA § 32A-6A-15 (2007);
d. family planning services, NMSA§§ 24-8-1 to -8 (1973), although the federal statute
providing funding for planning services encourages family participation, 42 U.S.C. § 300(a);
e. abortion; and
f.

HIV/AIDS testing, NMSA § 24-2B-3 (1989).

23

A minor may also voluntarily seek admission to a treatment facility, and then be admitted with the
agreement of his or her parents or guardian. Except for emergency services, a guardian must be appointed
for the child under the provisions of the New Mexico Probate Code before the admission procedure can
begin, even if the minor voluntarily seeks treatment but no parents or guardian can be located. NMAC
7.32.2.21 (2001).
It is important to note that a provider treating a minor who is legally authorized to consent is
required to report a reasonable suspicion of abuse or neglect. For example, if a pregnancy, a sexually
transmitted disease (STD), HIV infection/AIDS, or abortion is the result of sexual abuse as defined by the
Children’s Code, a referral must be made to the Children, Youth, and Families Department Statewide
Central Intake (“SCI”) Hotline for reporting Child and Adult Abuse, Neglect and Exploitation. The SCI
Hotline number is (800) 797-3260.
For a discussion on medical record confidentiality requirements for minor patients, see Chapter
Three.

Competency to Give Informed Consent
In New Mexico, competency is presumed; lack of competency is a legal determination to be made
by the Court. Decisional incapacity is a determination made by two health care providers (an individual
licensed, certified or otherwise authorized or permitted by law to provide health care in the ordinary
course of business) providing health care services to the patient. Many people who are unable to consent
have not been legally declared to be incompetent. This Section deals with what the treatment provider
should do when the person requiring care is either an adult who is not physically or mentally competent to
consent or a minor who is not legally qualified to give an effective consent.
Under the New Mexico Uniform Healthcare Decisions Act, NMSA §§ 24-7A-1 to 18 (2009), the
guardian, agent for health care decisions, or authorized surrogate decision-maker may provide substitute
informed consent for the patient.

A. Adults Who Are Incompetent or Lack Decisional Capacity
1. Probate Guardianship
This option is the most appropriate where decisional incapacity is believed to be permanent or
where there is no individual appropriate to make health care decisions for the patient as an authorized
surrogate pursuant to the requirements of the New Mexico Uniform Healthcare Decisions Act. In New
Mexico, an agency contracted with the state to provide guardianship services to residents of New Mexico
may be appointed as guardian for a person without family or friends willing or appropriate to serve as
guardian for the patient. The public guardian will act on behalf of the patient through its employees.
Where there is no family member or friend to serve as guardian referral to the Children, Youth, and
Families Department Adult Protective Services Division Statewide Central Intake (“SCI”) Hotline is
appropriate (800-797-3260).
A guardian appointed pursuant to the Probate Code makes decisions for the protected person, to
consent or refuse to consent, in accordance with the values of the incapacitated person, if known. If the
values are not known, then the decision must be made in the best interests of the incapacitated person.
NMSA § 45-5-312(B)(3) (2009). Any person interested in the welfare of the incapacitated person may
petition the court for a finding of incapacity and appointment of a guardian. NMSA § 45-5-303 (2009).
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The process involved in obtaining a permanent guardian may be lengthy as the patient has the right to an
attorney and a jury trial. NMSA § 45-5-303 (2009). In addition, the court must appoint a Visitor, a
Guardian ad litem who is a licensed attorney, and a Qualified Health Care Professional to advise the court
as to the competency of the patient and the appropriateness of the proposed guardian and guardianship.
NMSA § 45-5-303 (2009).
The court will apply the statutory definition of incapacitated person in making its decision as to the
individual’s competency, i.e.:
[A]ny person who demonstrates over time either partial or complete functional impairment by
reason of mental illness, mental deficiency, physical illness or disability, chronic use of drugs,
chronic intoxication or other cause, except minority, to the extent that he is unable to manage his
personal affairs or he is unable to manage his estate or financial affairs or both.
NMSA § 45-5-101(F) (2012).
A guardian, whether temporary or “permanent,” may exercise all powers granted by the court. This
may include the power to give informed consent or approval necessary to enable the protected person to
receive medical care or treatment. The hospital should obtain and examine the order establishing the
guardianship or the Letters of Guardianship to verify the extent of the guardian’s powers. If possible, the
consent of the patient should also be obtained.
If the welfare of the incapacitated person requires immediate action, the court before which the
guardianship petition is pending may appoint a temporary guardian (also known as an “emergency”
guardian) prior to final hearing. NMSA § 45-5-310 (1993). This temporary appointment may be made
without notice to the incapacitated person and his attorney if it clearly appears from specific facts shown
by affidavit or sworn testimony that immediate and irreparable harm will result to the person.
Nevertheless, notice must still be provided within 24 hours of the appointment. The duration of the
temporary guardianship cannot exceed 60 days. However, under order of the court, an extension of not
more than 30 days may be granted.
2. Agent for Health Care Decisions
An agent for health care decisions is one who has been appointed by the patient in an advance
directive, such as a Durable Power of Attorney, made when the patient had decisional capacity to take
effect when the patient is determined by his or her health care provider to lack decisional capacity. See
New Mexico’s Uniform Healthcare Decisions Act. The Agent is appointed to carry out the stated wishes of
the patient. If the patient’s declarations are unstated or ambiguous, the agent should make decisions in
the patient’s best interests.
If a legal guardian has not been appointed by the Court to make health care decisions in the
patient’s best interest, a hospital or provider must determine whether the patient has appointed an Agent
for Health Care Decisions. If so, the patient’s appointed agent is the appropriate person to provide
informed consent or refusal to consent.
3. A Surrogate Authorized by the Uniform Healthcare Decisions Act
A person who meets the qualifications of the Uniform Healthcare Decisions Act is authorized to
make health care decisions for the patient. When the patient has not appointed an agent for health care
decisions and no probate guardian with such authority has been appointed by the court and two health
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care providers have determined that the patient lacks decisional capacity, a surrogate decision-maker is
required to attempt to determine the patient’s preferences under the circumstances and to make such
decisions accordingly. If the patient’s preferences cannot be determined, then the surrogate must rely on
“best interests” principles. The surrogate decision-maker’s personal preferences are not the foundation for
decisions made on the patient’s behalf.
Appropriate surrogates are those of a priority class, as contained in the Uniform Healthcare
Decisions Act, who are reasonably available in person or by telephone in timely manner. The classes, in
order of priority, are:
(1) Spouse of the patient (no divorce, annulment, dissolution of marriage, or legal separation
pending);
(2) Person in a long-term relationship of indefinite duration with the patient who has
demonstrated an actual commitment to the patient similar to the commitment of a spouse
and in which the individual and patient consider themselves to be responsible for each
other’s well-being;
(3) Patient’s adult children, majority rule;
(4) Patient’s parents;
(5) Patient’s adult siblings, majority rule;
(6) Patient’s grandparent; and
(7) Other person who has exhibited care and concern for the patient and who is likely to know
the patient’s wishes, if known, or who knows the patient’s particular circumstances
sufficiently to make a decision consistent with the patient’s values or in the patient’s best
interests.
NMSA § 24-7A-5 (1997).
4. Court Order for Medical Treatment
While the hospital would be best advised to always obtain consent from someone who is legally able
to give it, in some extreme circumstances this is not possible. In each case, the liability risks involved in
providing care without proper consent (technical battery) need to be weighed against the risks to the
patient without proper treatment (serious physical harm). The Uniform Health Care Decisions Act
provides for judicial relief in such circumstances, NMSA § 24-7A-18 (1995), and the hospital’s legal counsel
should be consulted.
5. Medical Ethics Consultation
Whether the patient has made an advanced directive and appointed an agent for health care
decisions, has a legal guardian with such powers, or has a surrogate who meets the requirements of the
Uniform Healthcare Decisions Act, consultation with the hospital’s medical ethics committee may be
helpful to the decision-maker and providers in determining the patient’s values, wishes, or “best interests.”

B. Mentally Disordered or Developmentally Disabled Adults
Informed consent for medical or surgical treatment for an individual who has a mental disorder, a
significant emotional disturbance, or a cognitive disorder that grossly impairs judgment, behavior, or
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reality-testing, may be difficult, particularly if the individual has never achieved a level of competency or
decisional capacity. An individual who is developmentally disabled has a disability that is attributable to
mental retardation, cerebral palsy, autism, or a neurological dysfunction that requires treatment or
habilitation similar to that provided to persons with mental retardation. NMSA § 43-1-3 (2007).
Absent an emergency, the informed consent of the patient’s court appointed guardian or, if none,
an authorized surrogate according to the Uniform Healthcare Decisions Act should be obtained. The
administrator or any staff member of a facility for treatment of a developmental disorder or mental illness
may not consent to medical treatment for a developmentally disabled person unless the administrator or
staff member is the patient’s relative or court appointed guardian. If the informed consent is for
psychiatric care including psychotropics, and the patient lacks decisional capacity, the informed consent
must be obtained from the patient’s court-appointed treatment guardian, according to the New Mexico
Mental Health Code, NMSA §§ 43-1-15 (2009 ).
If medical, surgical, or psychiatric treatment was rendered without informed consent in an
emergency, the patient’s probate guardian or treatment guardian or surrogate decision-maker should be
notified as soon as possible thereafter.

C. Minors
Under New Mexico law, a person under the age of 18 cannot consent to most medical procedures
except as provided in certain specific circumstances. Care must be taken to obtain a valid consent before
rendering treatment other than in emergency situations, or in situations sanctioned by state or federal law.
This Section explores what happens when a person requiring care is a minor who is not legally qualified to
give effective consent for treatment.
Generally, only the parents or legal guardians of a minor can properly request or consent to nonemergency medical treatment or a surgical procedure for their minor child, even when those parents are
themselves minors. In obtaining informed consent for a minor, several matters must be taken into
consideration. First, a mother and father are presumed to have equal rights to the custody and control of a
minor. Also, if the mother and father are living together as husband and wife, consent of either may be
relied upon as long as the other parent has not made a specific refusal.
1. Minors with Divorced or Legally Separated Parents
The hospital should seek consent from the parent having the legal right to the care, custody, and
maintenance of the minor. In New Mexico, most divorced parents will have co-equal authority to consent
to their minor’s medical treatment. If there is uncertainty about a parent’s authority to consent, a hospital
should ask the parent to furnish a copy of the court decree awarding custody of the minor and place it in
the patient’s medical records, together with the consent form. If the custodial parent is unavailable, the
parent who is available should consent, with the custodial parent’s consent obtained as soon as possible. It
is the custodial parent’s or consenting parent’s obligation in most cases to inform the other parent of the
minor’s need for medical care and the consent for treatment and procedures.
If parents cannot agree on providing informed consent for a recommended treatment or procedure,
the hospital may:
(1) request an Order from the Court resolving the conflict;
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(2) make a referral to the Child Protective Services Division of the Children, Youth, and
Families Department; or
(3) proceed with the informed consent of one parent unless that parent has had no relationship
with the child.
2. Minors with Unmarried Parents
In New Mexico, the mother and father of a child born out of wedlock are responsible for the child’s
maintenance and support as if the child were born in wedlock. The consent of the parent who is actually
caring for and has custody and control of the child should be obtained. If the parents later marry, the
mother and father would have equal rights concerning consent to medical care.
3. Minors in the Care and Custody of a Relative
In New Mexico, certain relatives, godparents, tribe or clan members of a minor or an adult with
whom the minor has a significant bond may be appointed guardian of the minor when the parent is unable
or unavailable to maintain custody and control of the child. Kinship Guardianship Act, NMSA §§ 40-10B-1
to 15 (2001). The relative who has actual custody and care of the child is authorized to make health care
decisions for the minor and to give informed consent without the necessity of terminating parental rights
or requiring the relative to adopt the minor. A form that complies with the provisions of the Kinship
Guardianship Act may be completed and placed on the minor’s medical record. NMSA § 40-10B-15 (2001).
See NMHA Form 56 - Caregiver’s Authorization Affidavit.
4. Minors To Be Adopted
Prior to birth and immediately following birth, consent for care should be obtained from the
natural parent or parents. If the child has been relinquished to a child placement agency, the agency has
custody and the consent should be obtained from the agency. If the child is in the custody of the adoptive
parent pursuant to an adoption placement agreement or a placement order, the adoptive parent is the
proper party to consent to medical treatment. The hospital should require production of documents
establishing the right of the adoptive parent to consent to medical treatment. Copies of these documents
should be kept in the child’s medical records.
5. Minors with Foster Parents
When a minor child is presented to the hospital for admission in a non-emergency situation by a
foster parent, the caseworker that is assigned to the child should be contacted immediately to verify the
child’s status. The New Mexico Children, Youth and Families Department, not the foster parent, has
jurisdiction over the child. The hospital must, therefore, obtain consent for any necessary treatment from
the Children, Youth and Families Department.
6. Safe Haven Infants
A hospital is deemed to have received informed consent to provide medical services to any infant
up to 90 days of age who is left at a hospital in accordance with the provisions of the Safe Haven for Infants
Act, NMSA §§ 24-22-1 to 8 (2005). The Children, Youth and Families Department must be informed of the
infant’s presence in the hospital immediately after receiving the infant and the hospital must provide the
Department with all available information regarding the child and the parents, including their identity and
location of medical records. The informed consent of the Department, as the infant’s legal custodian, must
be obtained thereafter.
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The hospital is required to have policies and procedures for appropriate staff to accept and provide
necessary medical services to an infant left at the hospital and to the person leaving the infant, if necessary.
The hospital must ask the person leaving the infant whether the infant has a parent who is either a
member or eligible member of an Indian tribe. However, the person leaving the infant is not required to
provide any information to the hospital.
The hospital may also provide the person leaving the infant with information including:
(1) adoption services, including information about the availability of adoption services;
(2) brochures or telephone numbers for agencies that provide adoption services or counseling
services; and
(3) written information regarding who to contact at the Children, Youth and Families
Department if the parent decides to seek reunification with the infant.

Consent in Emergency Situations
NOTE: Medicare-participating hospitals must comply with all requirements of the Emergency
Treatment and Active Labor Act (“EMTALA”), 42 U.S.C.A. 1395 dd (2011) See Chapter 4 of this Manual.

A. Existence of an “Emergency”
Few of the situations that arise in an emergency room setting are “emergencies” as the law uses
that term in connection with consent. An emergency that necessitates medical treatment without express
consent exists when:
a. Treatment is required immediately to preserve the life of the patient; or
b. Treatment is required immediately to prevent a serious impairment of the patient’s health.
The threat to life or health must be immediate to constitute an emergency. In cases where delay would not
increase the hazard to the patient, treatment without consent is not justified. Thus, even in an emergency
room, if an emergency does not exist, the hospital should obtain a valid informed consent before rendering
treatment.

B. Implied Consent in an Emergency
In the following situations, consent is implied on the theory that the patient would authorize
treatment if capable:
a. When the condition of the patient presents an imminent danger to his/her life or health and
the person who is legally empowered to give consent is incapable of consenting or cannot be
contacted; or
b. When unanticipated conditions arise during a medical treatment or surgical procedure that
present an imminent danger to the life or health of the patient if not immediately corrected
and authorization or consent is impossible to obtain.
It is not valid implied consent in either situation if the patient has previously expressly refused to consent.
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C. Emergencies Involving Minors
When a true emergency exists and the parent(s) or other person with legal authority to consent
cannot be reached, medical care may be given to the minor without consent under the theory of implied
consent. In some situations a person standing in loco parentis to the minor may give consent. NMSA § 2410-2 (1972). The term in loco parentis has been interpreted narrowly by New Mexico courts to mean one
who takes the child into his or her home and treats the child as a member of the family, educating and
supporting the child as if he or she were a member of the family. The narrowness of this definition may
render this law inapplicable in most emergency situations where the child may be temporarily with a
caretaker.
Since informed consent is always preferable, occurrences of emergency care without parental
consent could be minimized if parents or legal guardians kept a medical authorization form on file at
schools, childcare centers, camps, and other places frequented by the child. A form of this kind could also
be utilized to authorize medical care for a non-life threatening situation where prompt care is needed and
the parents are unavailable. The form should:
(1) give permission for medical care or surgical treatment,
(2) contain basic medical information such as known allergies and current medications, and
(3) the family physician’s or pediatrician’s name and telephone numbers.
As a public service, hospitals should consider providing copies of such forms to parents and pediatricians.
See NMHA Form 2, Consent for Medical Treatment of Minors.
As noted previously in this Chapter, a minor patient who is married or has been married, is over 16
years old and on active duty in the U.S. Armed Forces, or is over 16 years old and has documentation that a
court has emancipated him or her for purposes of consenting to medical care, can consent to his or her
own emergency treatment. Parental consent in these situations is legally unnecessary and seeking parental
consent may constitute a violation of the patient’s right to privacy in these situations.

D. Documenting the Emergency Situation
The hospital and its personnel should document in the patient’s record the facts establishing the
medical need for proceeding with emergency treatment without consent. Evidence that the emergency
situation actually constitutes an imminent threat to life or serious or irreversible damage to health must be
noted in the medical record. Consultation among physicians or other providers before undertaking
emergency treatment may be helpful in establishing the existence of an emergency. It should also be
remembered that the consulting providers are not consenting for the patient, but are instead determining
that an emergency exists that requires immediate treatment.
The medical record must show that under the circumstances obtaining the consent of the patient or
someone legally authorized to consent for the patient was impossible without a delay that would have
increased the hazards to the patient. Reasonable efforts in view of the patient’s condition and the time
available must be made to obtain the consent of the patient or someone qualified to consent on the
patient’s behalf. If no consent can be obtained after a reasonable attempt is made, the procedure may be
performed. The hospital’s lawyer should be consulted regarding an Emergency Treatment Order.
The hospital should consider completing an emergency situation verification form prior to or
immediately after treatment. See NMHA Form 3, Emergency Situation Verification.
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E. Search for Identification in Emergencies
In New Mexico, a duty is imposed on doctors by statute to make a search for an identifying device
or identification card when examining or treating a disabled person. NMSA § 28-8-4 (1973). The device
might be a bracelet, necklace, or metal tag bearing the emergency symbol and giving emergency medical
information. This law provides that no physician will incur any liability for such a search, even though the
person turns out not to be wearing an information device or to be carrying an information card. Id.
Conversely, a failure to make a search for an identifying device or information card may expose one to risk
of liability for negligence.

F. Emergencies Involving Hearing-Impaired Persons
The federal regulations requiring procedures for communication with the hearing-impaired
recognize that in emergency situations it may not always be feasible to provide all of the communication
options that are available in non-emergency situations. However, hospital plans should include provisions
for dealing with emergency situations involving hearing-impaired persons so that some means of
communication will be immediately available.

G. Emergencies Involving Limited English Proficiency Persons
Under federal regulations requiring language assistance to LEP persons, the more important the
service or the greater the possible consequences to the LEP person, the more likely language services are
needed. In emergency situations it is more likely that immediate language services are needed,
particularly for the translation of vital documents, such as informed consent. The quality and accuracy of
language services in a hospital emergency room should also be as high as possible. To ensure compliance
with the regulations, the hospital should provide on-site interpreters and written translation of vital forms
for frequently encountered language groups, as well as contract interpretation services for less frequently
encountered language groups. See Section (A)(7).

Informed Refusal to Consent and Leaving Against Medical Advice
Patients with the right to provide informed consent also have the right to informed refusal
regardless of the provider’s recommendations. Refusal of treatment or procedures should be made with
the same information as is provided to the patient in the informed consent process. Hospitals and health
care providers are not required to undertake two separate processes. The purpose of the recommended
treatment, the risks, benefits, reasonable alternatives, as well as the consequences if the treatment is
refused must be provided to the patients. There are numerous reasons why a patient may refuse
recommended treatment. When the patient does refuse the recommended treatment, it will serve both the
patient and the provider for the provider to attempt to understand the patient’s reasoning and to assure
the patient that other treatments will not be withheld because the patient has refused a particular
treatment or procedure, and that the provider is open to re-discussing the treatment should the patient
change his or her mind.
Hospitals are well aware of patients registering for treatment and then leaving against medical
advice (“AMA”). Patients who leave AMA pose risks to their own health. It is always appropriate to request
that the patient sign an AMA form. Such a signed and dated form will provide evidence on behalf of the
provider or hospital if a lawsuit is filed and will assist the hospital in responding to a complaint or
investigation lodged pursuant to EMTALA. At a minimum, the fact of AMA should be documented on the
Patient’s record, dated, and signed. In fact, EMTALA requires a hospital’s emergency room to maintain a
central log with discharge information on every patient who registers or is registered for treatment in the
31

ED. Thus, maintaining documentation that a person has left AMA, whether from the ED or from a hospital
inpatient unit and/or independent provider’s clinic is essential. Follow-up recommendations also should
be given to the patient whenever possible.
If the patient’s name and address are known, the hospital and/or individual provider may have an
obligation to
a. Issue a Certificate of Evaluation to have law enforcement pick-up and present the patient
for psychiatric evaluation if the patient is reasonably believed to be a danger to self or
others; or
b. Contact CYFD Adult Protective Services if the patient lacks competency or decisional
capacity and failure to obtain medical care presents a serious risk loss of life, limb or organ
to the patient.

A. Adults
Any competent adult or emancipated minor (in most cases) may refuse to consent to any type of
medical or surgical treatment, including the administration of medications or anesthetics and the
transfusion of blood. When a patient refuses medical treatment, a surgical procedure, or recommended
tests, the patient should be told the possible consequences of his/her decision. The information provided
for informed consent should be the same information provided to a patient making an informed refusal.
Even if the patient has given informed consent, the patient has the right to change his or her mind and
make an informed refusal.
In case of refusal, the patient should be asked to sign an informed refusal form. The informed
consent form may be amended for this purpose or a separate form may be used. The information on the
form should be the same as the physician who is informing the patient about the recommended procedure
would include on an informed consent form, including reasonable alternatives to the treatment offered, if
any. The informed refusal should contain a statement that the patient had the decisional capacity or
competence to refuse the treatment offered. The patient should also be provided with the follow-up
instructions and be informed to contact the provider should the patient reconsider the decision to refuse.
If a patient refuses to authorize performance of a medical treatment or a surgical procedure, or
revokes a previously given consent, the hospital may have a right to refuse to admit the patient on the
ground that proper care that is necessary for the preservation of life or health cannot be rendered. In this
type of situation, the hospital should seek the advice of its lawyer.
The hospital also has the option to admit the patient and render care subject to limitations imposed
by the patient. If the patient is admitted for limited treatment, an informed refusal to consent form should
be signed as documentation that the patient has been properly informed and understands and assumes the
risk of refusal. See NMHA Form 4, Refusal to Consent. Certain types of refusal of treatment may be
governed by New Mexico’s Uniform Healthcare Decisions Act, NMSA §§ 24-7A-1 to 18 (2009).
The hospital may wish to consider obtaining a court order in certain situations involving refusal to
consent. If the hospital or doctor has any question about the patient’s competence or decisional capacity,
an order for treatment should be considered. The court may appoint another to make the treatment
decision. The court itself may make the treatment decision or allow the patient’s providers to make the
decision. If another person authorized to make health care decisions for the patient refuses to consent to
treatment and there is a danger to the patient’s life or health, a court order should be obtained that
authorizes the refusal or gives consent for the treatment. Whenever a case of questionable competence or
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lack of decisional capacity or when a surrogate decision-maker refuses recommended treatment,
consultation with the hospital’s lawyer should occur immediately. The particular facts should be discussed
in detail with counsel before proceeding through the courts.

B. Minors
Minors who are not emancipated and who are not otherwise authorized by
law to consent to
certain medical treatment may not refuse to consent to medical treatment. Parents must be given all the
information, risks, benefits and probable consequences of refusing recommended treatment for their child.
If the parents refuse to consent to recommended treatment that is essential to the patient’s life, limbs, or
organs, the hospital should seek a court order for treatment. Telephonic emergency court orders may be
obtained telephonically in most New Mexico judicial districts. (In Bernalillo County, all hospital in-house
counsel may obtain the contact information for an “emergency” and “back-up” judge for the month by
contacting the Clerk of the Court for the Second Judicial District court.). Whenever a situation arises
regarding a minor patient and the hospital believes that a court order is necessary, the case should be
discussed with legal counsel. The hospital or health care practitioner also should make a referral to the
Children Youth and Families Department Child Protective Services Hotline if the hospital or provider
reasonably believes the parents’ refusal to consent constitutes medical neglect of the child.
In an emergency situation, when it is reasonably certain that failure to administer the treatment to
which the parents have refused consent would result in the child’s death or physical or mental disability,
and a court order cannot be obtained in time, the hospital should seriously consider proceeding with the
treatment. In such cases, the liability risk involved in providing care without a proper consent needs to be
weighed against the risk to the patient without proper treatment.
When a terminally ill child is involved, provisions of the Uniform Healthcare Decisions Act may
govern. See Chapter Ten.

C. HIV Testing
Informed consent must be obtained prior to performing an HIV test. NMSA §§ 24-2B-1 to 9 (2010)
Consent must be preceded by an explanation of the test, including its purpose, potential uses and
limitations and the meaning of its results. Consent need not be in writing provided that there is
documentation in the medical record that the test has been explained and the patient’s informed consent
has been obtained. NMSA § 24-2B-2 (2007). When the patient is not competent, consent should be
obtained from a legal guardian or other person authorized by law to give consent. A minor is deemed to
have the capacity to give consent to HIV testing for himself/herself. NMSA § 24-2B-3 (1989).
Informed consent is not required for testing in the following situations:
a. On the donor or recipient of blood, semen, human tissue or body parts, pursuant to the
Anatomical Gift Act, where such testing is medically indicated, NMSA § 24-2B-5A (2007);
b. In a bona fide medical emergency when the subject is unable to grant or withhold consent,
and the test results are necessary for medical diagnostic purposes to provide emergency
care or treatment, although post-test counseling must still be provided when the individual
is able to receive that post-test counseling, NMSA § 24-2B-5B (2007
);
c. Where the test is done for the purpose of research, provided that the identity of the test
subject is not known and may not be retrieved by the researcher, NMSA § 24-2B-5C (2007);
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d. When the test is performed in a setting where the identity of the test subject is not known,
such as in public health testing programs and sexually transmitted clinics, NMSA § 24-2B5D (2007);
e. When the test is performed on an individual convicted of certain sexual offenses, NMSA §
24-2B-5.1 (2010), or formally charged with certain criminal offenses, NMSA § 24-2B-5.2
(2010);
f.

When medical personnel, or “first responder” such as firefighter or policeman, are exposed
to significant amounts of blood or possibly infectious material of a “source individual,”
while acting within the scope of their employment, when the exposure is proximately the
result of the activity of the exposed individual or receipt of health care services from the
source individual, NMSA § 24-2B-5.3 (2000); or

g. Prenatal testing, NMSA § 24-2B-2(A) (2007), as part of the routine prenatal testing, only
after the pregnant woman has been informed of her option to waive the test.
Under (g) above, if the woman or her authorized decision-maker waives the test in writing, the prenatal
HIV/AIDS antibodies or antigen test is not permitted. The waiver must state:
I am aware that a test to identify the human immunodeficiency virus or its antigen or antibody is a
part of routine prenatal testing. However, I voluntarily and knowingly choose not to have the
human immunodeficiency virus test performed.
(Name of patient or authorized representative, signature, and date)

D. The Use of Forms for Consent or Refusal to Consent
Assuming that a health care provider has obtained a legally valid consent, protection from liability
is still not certain unless consent can be proven when raised as an issue in court. As discussed earlier in
this Chapter, spoken consent or consent implied by the patient’s conduct, if proved, will satisfy legal
requirements. However, many cases have shown that an oral or implied consent may be difficult to prove
in court. The main objective of obtaining a written informed consent is that it provides the most direct,
effective proof of a valid consent. Beyond that, a properly designed consent form, supported by appropriate
procedures for its use, can serve as a checklist and a guide, facilitating the free interchange of information
between doctor and patient.
The patient’s informed refusal or leaving against medical advice (“AMA”) also should be
documented. Such documentation is required when the patient has sought emergency care. See
Emergency Treatment and Active Labor Act, Chapter Four.
Given the wide variety of medical and surgical procedures and the great diversity of treatment
contexts, it may be necessary to use multiple forms. The hospital, in conjunction with legal counsel, should
perform systematic and periodic reviews of existing consent forms. Written procedures for filling out the
forms should be established and compiled in a hospital handbook. Whenever modifications on forms are
needed or when a new form is necessary for a specialized purpose, the hospital’s lawyer should be
consulted.
Overly-general consent forms should not be used. A signed consent form, without mention of the
specific procedure and its significant risks, may not be sufficient to prove the patient gave informed
consent. The most satisfactory way to prove that the patient has consented is by the integrated use of
multiple consent forms.
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a. A general admission consent form should be signed when the patient is admitted to the
hospital. It provides a record of consent to routine hospital services, diagnostic procedures,
and medical treatment. See NMHA Form 5 and the accompanying procedures for the
completion of the form, Consent to Hospital Admission and General Medical Treatment.
b. A signed special consent form should be obtained before every substantial medical or
surgical procedure beyond routine care. Samples of various specialized consent forms, some
with suggested procedures for completion, appear in NMHA Form 7. If used properly, the
form should satisfy the requirements of an informed consent. To be effective as proof, the
form should include:
(1) the diagnosis;
(2) the nature and purpose of the procedures (s) for which consent is sought;
(3) all material risks and consequences of the procedure(s);
(4) an assessment of the likelihood that the procedure(s) will accomplish the desired
objective(s);
(5) any reasonably feasible alternatives for treatment, with the same supporting
information as is required regarding the proposed procedure(s); and
(6) the prognosis if no treatment is provided.
c. A special consent to anesthesia form should be completed in conjunction with a form for a
specialized procedure whenever it is possible that anesthesia may be administered. See
NMHA Form 8. Consent to Anesthesia)Special forms should be completed any time X-ray
and radiation therapy or radio isotopic diagnosis or treatment is to be administered. (See
NMHA Form 9, Consent to X-Ray and Radiation Therapy and NMHA Form 10, Consent to
Radioisotopic Diagnosis Treatment Procedure.)
The special and admission consent forms, used together, will protect the hospital, its employees, and
members of the medical staff by reducing the likelihood that a court will find a particular medical or
surgical procedure not to have been authorized.

E. General Guidelines
Before closing this Chapter, some general guidelines regarding consent procurement follow:
a. Date and times - Dates and times are important to record on the form in case the patient
later contends that consent was obtained while he/she was under the influence of a
medication or otherwise incompetent.
b. Blanks on the forms - All blanks should be completed in ink or typed and all inapplicable
items should be crossed out before the form is presented for signature and witnessing.
c. Signature - If the signature is that of the patient’s representative, note the relationship
between the patient and the person signing. If the person required to sign is unable to write
his/her name, the person’s mark must be obtained. The hospital representative should first
write the name of the signer in full and then have the person place his/her mark beneath it.
Two persons should witness the mark being placed on the form and each should then sign
the form as a witness.
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d. Witnesses - It is preferable to have two persons sign in the spaces provided on the form as
witnesses to the signature of the person signing. Hospital personnel may act as witnesses
and the form need not be notarized. It is best to use persons over the age of 18 as witnesses.
Witnesses verify the signature and occasionally are asked to discuss the signer’s mental
state. As a general rule, there is no legal requirement for one, two or any witnesses. Their
purpose is to protect the hospital and patient and provide a third-party source of
information concerning the consent procedure.
e. Number of copies and disposition - Except where otherwise specifically noted in the
handbook, each completed form should be attached to and become part of the patient’s
permanent medical record.
f.

Consent by Telephone, Facsimile or Telegraph - Informed consent by telephone is valid.
However, the request for telephonic consent should be monitored, documented, and
witnessed with respect to the nature of the consent made. A written confirmation of the
oral consent should be obtained as soon as possible, and a facsimile (“fax”) consent form is
legally valid as a written confirmation. If the express oral consent was given in an
emergency situation, an emergency situation verification form should be used. See NMHA
Form 3, Emergency Situation Verification. If, in a non-emergency situation, the legal
representative was available only by telephone, an admission form and consent to a
specialized procedure, if appropriate, should be completed. The person receiving the oral
consent should add a notation as to why the consent forms were not signed.
Telegrams or letters requesting medical treatment for a patient are acceptable to
supplement an oral request if a written request cannot be obtained on a proper form.
However, this alternative should be used sparingly. Telegrams are especially problematic
because they contain no signature. Whenever possible, request consent by fax or letter to
include the consenting person’s signature, description of authority to consent, and
photocopy of identification.

g. Abbreviations and Changes - Shorthand notations on consent forms are not acceptable.
Neither is the use of long medical terms that a patient cannot understand. Any change on a
form should be initialed by the patient and witnessed. It is preferable to fill out a new form.
h. Date of Effectiveness - As a general rule, consents should be signed shortly before the
procedure consented to. Hospitals generally require consents to be signed within 30 days of
the procedure; however, the patient and/or hospital may determine that a longer period of
effectiveness is appropriate. (Exception is the federally mandated sterilization consent,
discussed in Chapter Six), and the New Mexico Worker Compensation Administration
which provides that the authorization may be effective up to one year if agreed to by the
Worker.) In any event, no matter what the duration of the consent, the history and physical
should be recent relative to the procedure consented to. If a patient is discharged and later
readmitted for the procedure previously consented to, a newly signed and dated consent
form is recommended.
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MINORS
Legal Consent Requirements for Medical Treatment
May Doctor Inform Parents
Of Treatment Without
Minor’s Approval?

Are Parents
Responsible for
Cost?

Circumstances Requiring Parental Consent:
If patient is:
a.
Under 18, unmarried, no special
circumstances

YES

YES

Circumstances Not Requiring Parental Consent:
If patient is:
a.
Under 18, married or previously
married

NO

NO

16 or 17, and declared emancipated
by a court (document must specifically
permit minor to consent to medical,
dental, or psychiatric care)

NO

NO

c.

16 or 17, on active U.S. military duty

NO

NO

d.

Under 18, treatment of sexually
transmitted diseases*

NO

NO

Under 18, diagnosis of pregnancy,
prenatal care, labor and delivery and
related treatments*

NO

NO

f.

Under 18, drug abuse treatment

NO

NO

g.

Under 18, but at least 14, psychotherapy, guidance,
counseling, verbal therapy*
NO

NO

Under 18, family planning services*
(where state or federal monies are used)

NO

NO

i.

Under 18, HIV testing*

NO

NO

j.

Under 18, justified medical termination*

YES

YES

k.

Under 18, emergency, parents unavailable

YES

YES

l.

Abortion***

NO

NO

b.

e.

h.

* Reasonable suspicion of abuse, including sexual abuse, or neglect must be reported to the Children,
Youth and Families Department Child Protective Services Hotline.
**See Chapter Six
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Chapter 3: Privacy, Confidentiality and Medical
Records
This Chapter discusses the various aspects of privacy and
confidentiality of medical records. Section 1 of this Chapter discusses
the federal Health Insurance Portability and Accountability Act of
1996 (“HIPAA”), as amended, and its implementing regulations.1
Section 2 describes other confidentiality laws applicable in New
Mexico, some of which are more stringent than HIPAA. Section 3
discusses the ownership and maintenance of what have been
traditionally called “medical records” and recommended principles
of good documentation. Finally, Section 4 discusses general liability
for the unauthorized disclosure of medical records and protected
health information under federal and state law.

HIPAA
A. Background, Applicability and Penalties for
Violations

Chapter 3 Subsections
•••

• HIPAA
• Other State and Federal
Confidentiality Laws
• Preparation, Maintenance,
and Retention of Patient
Medical Records
• Liability for Unauthorized
Disclosure of Medical
Records

HIPAA is the primary federal law governing confidentiality of
health information. HIPAA has two primary components addressing
such confidentiality: (1) the Privacy Rule, which addresses when health information is to be kept confidential
and to whom and under what circumstances it can be disclosed, and (2) the Security Rule, which specifies how
covered entities must safeguard protected health information in order to minimize the risk that PHI will be
used or disclosed in violation of the Privacy Rule. In addition, HIPAA contains a Breach Notification Rule
setting out what a covered entity is required to do if the security of protected health information is breached.
The HIPAA regulations governing confidentiality of medical records, codified at 45 C.F.R. Parts 160
and 164, apply to all protected health information in whatever format – oral, written, or electronic. “Protected
health information” (PHI) is information created or received by a covered entity that relates to an individual’s
past, present, or future physical or mental health condition; the provision of health care to an individual; or
the past, present, or future payment for the provision of health care to an individual where the information
either identifies the individual or there is a reasonable basis to believe that the information can be used to
identify the individual. 45 C.F.R. § 160.103 (2006)
HIPAA applies to “Covered Entities,” which are defined as health plans, health care clearing houses,
and health care providers who transmit any health information in electronic form to carry out financial or

The discussion in Section 1 includes changes in regulations through the “Megarule” published in January
2013 to implement revisions to the Privacy Rule and Security Rule required under the Health Information
and Technology for Economic and Clinical Health Act (HITECH) enacted as part of the American
Reinvestment and Recovery Act (ARRA) of 2009.
Prepared by:

1
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administrative activities related to health care, see 45 C.F.R. § 160.102 (2006).2 Covered Entities may have
organizational structures that affect their obligations under HIPAA. Organizational structures recognized
under HIPAA are as follows:
a. Hybrid Entities: A single legal entity that performs health care functions and non-health care
functions. Such entities are covered entities, but may designate parts of the entity as health
care components. Those health care components are obligated to comply with HIPAA and, in
doing so, must treat the other portions of the entity as outsiders for purposes of use and
disclosure of information governed by HIPAA.
See 45 C.F.R. §164.103 and
§164.105(a)(2)(iii). An example of a hybrid entity is an employer with a health clinic.
b. Affiliated Covered Entities (ACE): Legally separate entities under the same ownership or
control. These entities may participate in a single HIPAA compliance program, but must
document that they are part of the ACE. An example of an ACE is a chain of hospitals.
c. Organized Health Care Arrangements (OHCA): Two or more legal entities working together,
like a hospital and physician group practices. Members of an OHCA may share information
with each other for the health care operations of the OHCA, may use a joint notice of privacy
practices, and may share common business associates. 3
HIPAA confidentiality requirements apply to organizations other than Covered Entities. The Health
Information Technology for Economic and Clinical Health (“HITECH”) Act, part of the American
Reinvestment and Recovery Act (ARRA) enacted in February 2009, makes most HIPAA regulations
applicable to Business Associates of Covered Entities. The regulations enacting the HITECH change were
part of the HIPAA “Megarule” published in January 2013, with an effective date of March 26, 2013 and a
compliance deadline of September 23, 2013.
State laws that pertain to the privacy and confidentiality of health information and are contrary to
HIPAA are generally preempted by HIPAA. A contrary state law is one that would make it impossible for
the hospital to comply with both the state law and HIPAA, or that is an impediment to accomplishing the
purposes and objectives of the Administrative Simplification provisions of HIPAA. Exceptions to the
preemption rule exist only when:
a. the Secretary of Health and Human Services determines, pursuant to 45 C.F.R. § 160.204, that
the state law is necessary to prevent fraud and abuse related to the provision of or payment for
health care;
b. the Secretary of Health and Human Services determines, pursuant to 45 C.F.R. § 160.204, that
the state law is necessary to ensure appropriate state regulation of insurance and health plans
to the extent expressly authorized by statute or regulation;

Although the HIPAA definition of “covered entities” has not been modified, Congress added prescription
drug card sponsors to the list of covered entities. See Medicare Prescription Drug, Improvement and
Modernization Act of 2003, Pub. L. No. 108-173, § 101(a)(2), 117 Stat. 2071, 2144 ("For purposes of the
program under this section, the operations of an endorsed program are covered functions and a
prescription drug card sponsor is a covered entity for purposes of applying part C of title XI and all
regulatory provisions promulgated thereunder. . . ."), codified at 42 U.S.C.A. § 1395w-141(h)(6) (West
2004).
3 Information regarding OHCAs is not expressly provided in the HIPAA regulations. HHS addressed
OHCAs in its 2011 training of State Attorneys General, in Module 2, slides 14-16.
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c. the Secretary of Health and Human Services determines, pursuant to 45 C.F.R. § 160.204, that
the state law is necessary for state reporting on health care delivery or costs;
d. the Secretary of Health and Human Services determines, pursuant to 45 C.F.R. § 160.204, that
the state law is necessary for purposes of serving a compelling need related to public health,
safety, or welfare and the Secretary further determines that an intrusion into privacy is
warranted when balanced against the need to be served;
e. the Secretary of Health and Human Services determines, pursuant to 45 C.F.R. § 160.204, that
the state law has as its principal purpose the regulation of the manufacture, registration,
distribution, dispensing, or other control of any controlled substances (as defined in 21 U.S.C.
802), or that is deemed a controlled substance by state law;
f.

the state law relates to the privacy of individually identifiable health information and is more
stringent than a standard, requirement, or implementation specification adopted under
subpart E of 45 C.F.R 164; provides greater privacy protections or privacy rights with respect
to such information; or its application will not produce a result contradictory to the intent and
purpose of the Privacy Rule, 45 C.F.R. § 160.203 (b);

g. the state law provides for the reporting of disease or injury, child abuse, birth, or death, or for
the conduct of public health surveillance, investigation, or intervention, 45 C.F.R. § 160.203
(c); or
h. the state law requires a health plan to report, or provide access to, information for the purpose
of management audits, financial audits, program monitoring and evaluation, or the licensure
or certification of facilities or individuals, 45 C.F.R. § 160.203 (d).
1. Business Associates
A Business Associate is a person or entity that performs a function on behalf of a covered entity or
of an organized health care arrangement, or provides a service to a Covered Entity, that involves the
creation, receipt, maintenance or transmission of PHI. 45 C.F.R. § 160.103 (2013). Generally, Covered
Entities should have contracts, e.g., Business Associate Agreements, with Business Associates. Examples
of Business Associates include individuals or organizations that provide claims processing or
administration, data analysis, processing, or administration, utilization review, quality assurance, patient
safety activities, billing, benefit management, practice management, repricing, or any of the following
services: legal, actuarial, accounting, data aggregation, management, administrative, accreditation, or
financial. Employees of the Covered Entity are not Business Associates. A Covered Entity may be a
business associate of another Covered Entity. In January 2013, regulations implementing HITECH added
language to the definition of Business Associate that includes examples of entities that would be Business
Associates. Most significantly, an example of a Business Associate now expressly includes “A Health
Information Organization, E-prescribing Gateway, or other person that provides transmission services
with respect to protected health information to a covered entity and that requires access on a routine basis
to such protected health information.” Id. It will be important for hospitals that use cloud computing for
transmission storage of PHI to determine whether the vendor providing the cloud storage requires routine
access to the PHI and, if so, enter into Business Associates Agreements with such vendors.
Specific requirements regarding Business Associates are included in the discussions of the Privacy
Rule and the Security Rule requirements below.
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2. Penalties for Violations of HIPAA
Violations of HIPAA can result in civil and/or criminal penalties. Individuals may file complaints
with the U.S. Health and Human Services Department (“HHS”), which will have access to records and
compliance reports; and HHS, through the Office of Civil Rights, to whom HHS has delegated HIPAA
enforcement responsibilities, may impose civil money penalties on a covered entity or a business associate
of a covered entity. The amount of civil monetary penalties (“CMPs”) varies based primarily on the degree
of neglect associated with the violation. There are four categories of CMPs:
1. $100 -- $50,000 per violation, with a maximum of $1.5 million for identical violations
during a calendar year, for violations where the entity 4 did not know and, by exercising
reasonable diligence, would not have known, of the violation. An example of such violation
might be where an entity has appropriate safeguards, policies and procedures in place and
has appropriately trained its employees, but an employee flagrantly violates the policies,
steals someone else’s password and accesses the medical records of a celebrity patient
without a valid reason to do so.
2. $1,000 -- $50,000 per violation, with a maximum of $1.5 million for identical violations
during a calendar year, where the violation was due to reasonable cause and not willful
neglect.
3. $10,000 -- $50,000 per violation, with a maximum of $1.5 million for identical violations
during a calendar year, where the violation was due to willful neglect, but was corrected
within thirty days after the covered entity knew or should have known about the violation.
4. $50,000 per violation, with a maximum of $1.5 million for identical violations during a
calendar year, where the violation was due to willful neglect and was not corrected within
30 days after the covered entity knew or should have known about the violation.
The HITECH Act granted State Attorneys General express authority to investigate and pursue, on
behalf of the citizens of the State, civil claims for damages due to violations of HIPAA. Such damages are
limited to $100 per violation with a maximum of $25,000 per calendar year. In 2011, HHS provided
HIPAA enforcement training for State Attorneys General. Training materials are available online at
http://www.hhshipaasagtraining.com/ and provide interesting insight into how HHS views HIPAA
enforcement generally. For example, the training materials indicate that if a single incident constitutes a
violation of more than one HIPAA standard, HHS interprets the regulations as permitting assessment of
civil monetary penalties up to a maximum of $1.5 million in a calendar year for each of the HIPAA
standards violated.
HIPPA violations may also result in criminal penalties which can include a fine of up to $50,000,
or up to one year in jail, or both. If there is intent to sell or transfer PHI for commercial advantage,
personal gain, or malicious harm, the penalty may be a fine of up to $250,000, or up to 10 years in jail, or
both.

B. The Privacy Rule
The Privacy Rule went into effect for most covered entities in February 2003. Covered Entities may
only use or disclose PHI as permitted by the Privacy Rule. 45 C.F.R. §164.502(a). “Use” means “the
sharing, employment, applications, utilization, examination, or analysis” of individually identifiable health
For brevity, this discussion of CMPs will use term entity to encompass both covered entities and business
associates, both of which are subject to CMPs.
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information “within an entity that maintains such information.” 45 C.F.R. §160.103. “Disclosure” is “the
release, transfer, provision of access to, or divulging in any manner of information outside the entity
holding the information.” Id.
While the primary purpose of the Privacy Rule is to protect the confidentiality of PHI, it permits,
but, with two exceptions, does not require disclosure of PHI. The exceptions are that a covered entity must
disclose PHI to the patient upon request and to HHS for investigative and enforcement purposes. 45
C.F.R. §164.502(a)(2). The Privacy Rule applies to PHI of deceased persons for 50 years after the
individual’s death. 45 C.F.R. § 164.502(f).
A key concept in the Privacy Rule is “minimum necessary.” When a covered entity or business
associate uses or discloses PHI or requests PHI from a covered entity, the using, requesting and disclosing
entities “must make reasonable efforts to limit [PHI] to the minimum necessary to accomplish the
intended purpose of the use, disclosure, or request.” 45 C.F.R. § 164.502(b). The only exceptions to this
minimum necessary requirement are as follows:
a. Disclosures to a health care provider for treatment.
b. Disclosures to the patient of his/her own PHI.
c. Disclosures to others requested by the patient via signed authorization.
d. Disclosures to HHS for investigation and enforcement purposes.
e. Disclosures required by law under 45 C.F.R. § 164.512(a).
It is important to note that the “minimum necessary” standard imposes on covered entities, including
hospitals, an obligation to make reasonable efforts to limit employee access to PHI to the minimum
necessary required for each employee to perform his/her duties. Examples of employing the minimum
necessary standard include leaving a voice mail message reminding a patient of an appointment, but not
including the purpose of the appointment, or not providing front office staff whose only responsibilities are
to make appointments and check-in patients with access to a patient’s entire electronic medical record.
Under the HITECH Act, HHS is to issue regulations on what constitutes “minimum necessary,” but has not
yet done so.
HIPAA allows health information to be used or disclosed without limitation if it is de-identified.
However, if the information includes any code or other means of record identification designed to allow the
de-identified information to be re-identified, disclosure of the de-identified information with such code is
considered disclosure of PHI and may be done only under the same circumstances as the original
(identified) information could be disclosed under the Privacy Rule. § 164.502(d). Health information is
considered de-identified under if one of the following criteria is met:
a. An expert with appropriate knowledge of and experience with generally accepted scientific
principles and methods for rendering information not individually identifiable determines that
there is a very small risk that the information could be used, alone or in combination with
other reasonably available information, to identify an individual as a subject of the
information. The expert must document the methods and results of the analysis that resulted
in the determination.
b. Eighteen specific identifiers listed in the Privacy Rule are removed from the information to be
disclosed and the covered entity does not have actual knowledge that the remaining
42

information could be used, alone or in combination with other information, to identify an
individual as a subject of the information.
45 C.F.R. § 164.514(b).
The Privacy Rule identifies circumstances under which a Covered Entity may use or disclose PHI
without an authorization. In some cases, the patient must be given notice and an opportunity to object
before the use or disclosure. For all circumstances not specifically identified in the Privacy Rule as
permitting use or disclosure without an authorization, a Covered Entity may not disclose PHI unless it has
a valid authorization signed by the patient or the patient’s authorized representative. Components of a
valid authorization are described later in this section.
1. Uses and Disclosures Permitted if the Patient is Given Notice and an Opportunity to Object
and Does Not Object
a. For facility directories, a Covered Entity may use and disclose the individual’s name,
location in the facility, condition described in general terms that do not contain specific
medical information, and religious affiliation. Such information may be disclosed to
members of the clergy and, except for religious affiliation, to persons who ask for the
individual by name. If, due to emergency circumstances or the individual’s incapacity, it is
not practical to give the individual the right to object, the information listed in this
subparagraph may be disclosed if the disclosure is consistent with the individuals
previously expressed preferences, if known, and is in the individual’s best interest as
determined by the health care provider. 45 C.F.R. § 164.510(a).
b. For involvement in the individual’s care and notification purposes, a Covered
Entity may disclose location, general condition, or death of an individual to notify, or assist
in notification of, a family member, personal representative of the individual, or another
person responsible for the care of the individual. The Covered entity may also disclose PHI
to family members, other relatives, close personal friends, or any person identified by the
individual, if the PHI is directly relevant to that person’s involvement with the individual’s
health care or payment related to the individual’s health care. Whether for notification
purposes or involvement in the individual’s care, use or disclosure must comply with one of
the following:
(i) the individual is present and the Covered Entity obtains his/her agreement, offers
him/her an opportunity to object and the individual does not object, or reasonably
infers from the circumstances that the individual does not object to the disclosure;
(ii) if the individual is not present and it is impractical to provide an opportunity to object
due to the individual’s incapacity or an emergency, and the health care provider
determines it is in the best interests of the individual, a Covered Entity may disclose
only the PHI that is directly relevant to the person’s involvement with the individual’s
care or that is needed for notification; or
(iii)for disaster relief purposes, a Covered Entity may disclose PHI to a public or private
entity authorized by law or by its charter to assist in disaster relief efforts (e.g., the Red
Cross or the Federal Emergency Management Association).
45 C.F.R. § 164.510(b).
c. For deceased persons, the regulations were revised in January 2013 so that “a covered
entity may disclose to a family member, or other persons identified in paragraph (b)(1) of
this section who were involved in the individual's care or payment for health care prior to
the individual's death, protected health information of the individual that is relevant to such
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person’s involvement, unless doing so is inconsistent with any prior expressed preference of
the individual that is known to the covered entity.” 45 C.F.R. § 164.510(b)(5).
2. Uses and Disclosures Permitted Without an Authorization or Opportunity to Object
a. To the individual patient himself or herself.
b. For treatment, payment, or health care operations by a covered entity
(1) for its own treatment, payment, or health care operations;
(2) for treatment activities of a health care provider;
(3) to another covered entity or health care provider for the payment activities of the receiving
covered entity or health care provider;
(4) to another covered entity for health care operations activities of the receiving entity,
provided that it has or had a relationship with the patient; or
(5) to another covered entity that participated in the same organized health care arrangement.
c. Incident to a use or disclosure otherwise permitted or required pursuant
to 45 C.F.R. §§
164.502(b) (minimum necessary standard), 164.514(d) (de-identification of protected health
information), and 164.530(c) (hospital safeguards for protected health information).
d. Pursuant to an agreement with the individual patient where the patient is informed in advance
of the use of his or her information and has the opportunity to agree, prohibit, or restrict use of
disclosure. For example, a covered entity may use protected health information under this
section to maintain a directory of individuals in the facility to members of the clergy or persons
who ask for the patient by name. Also, covered entities may supply protected health
information pursuant to this section under emergency circumstances if the disclosure is
consistent with the patient’s prior expressed preference and is in the best interest of the
patient as determined by the health care provider’s professional judgment.
e. When required by law. See 45 C.F.R. § 164.512(a).
f.

For certain public health activities, including activities such as reporting to the FDA to enable
product recalls, the conduct of post-marketing surveillance, reporting patients with
communicable diseases to the public health authority, to an employer (about an employee
in their workforce) to conduct evaluations relating to medical surveillance of the workplace
or to evaluate if the patient has a work-related illness or injury. See 45 C.F.R. § 164.512(b).

g. About persons reasonably believed by the hospital to be victims of abuse, neglect or domestic
violence, when reported to a government authority, including a social service or protected
service agency authorized by law to receive reports of such abuse, neglect, or domestic
violence:
(1) to the extent the disclosure is required by law and the disclosure complies with and is
limited to the relevant requirements of such law;
(2) if the patient agrees to the disclosure; or
(3) to the extent the disclosure is expressly authorized by statute or regulation.
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See 45 C.F.R. § 164.512(c). In addition, the hospital must believe the disclosure is necessary
to prevent serious harm to the individual or other potential victims; OR, in cases where the
patient is unable to agree, a law enforcement or other public official authorized to receive
the report must represent that the protected health information is not intended to be used
against the patient and that immediate enforcement activity that depends on the disclosure
would be adversely affected by waiting until the patient is able to agree to the disclosure.
NOTE: New Mexico law does not mandate reporting adult victims of domestic violence and
hospitals should not report suspected or known domestic violence to authorities without the
patient’s authorization. See Chapter Twelve.
h. For health oversight activities, like eligibility for government programs, determinations of
compliance with government regulatory programs, and licensure and/or disciplinary actions.
See 45 C.F.R. § 164.512(d). Health oversight activities do not include when the patient’s
information is sought and the patient is the subject of the investigation and the activity does
not arise out of and is not directly related to the receipt of health care, a claim for public
benefits related to health, or qualification for or receipt of public benefits or services when a
patient’s health is integral to the claim for public benefits or services.
i.

For judicial and administrative proceedings, with certain limitations. See 45 C.F.R. §
164.512(e). A hospital may disclose protected health information in the course of any judicial
or administrative proceeding:
(1) In response to an order of a court or administrative tribunal, provided that the covered
entity discloses only the protected health information expressly authorized by such order;
or
(2) In response to a subpoena, discovery request, or other lawful process that is not
accompanied by an order of a court or administrative tribunal, if:
i) The hospital receives assurance from the party seeking the information that reasonable
efforts have been made to ensure that the patient has been given notice of the
request; or
ii) The hospital receives assurance from the party seeking
the information
reasonable efforts have been made to seek a qualified protective order.

that

Satisfactory assurance is a written statement and accompanying documentation showing:
(1) the requestor has made a good faith attempt to provide written notice to the patient;
(2) the notice gave enough information to permit the patient to raise an objection in the court
or administrative tribunal; and
(3) the time for the individual to raise
objections has elapsed and no objections were
filed or any objections have been resolved.
j.

For law enforcement purposes. See 45 C.F.R. § 164.512(f). Before this exception can apply, one
of the following exceptions must apply:
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(1) The disclosure was required by law, including laws requiring reporting, or was
produced in compliance with and as limited by the relevant requirements of a court
order, grand jury subpoena, or other legal process, and:
i) The information sought is relevant and material to a legitimate law enforcement
inquiry;
ii) The request is specific and limited in scope to the extent reasonably practicable in
light of the purpose; and
iii) De-identified information could not reasonably be used.
(2) The disclosure was in response to a law enforcement official’s request for information
for the purpose of identifying or locating a suspect, fugitive, material witness, or
missing person, provided that:
i) The covered entity may only disclose name, address, date and place of birth, social
security number, ABO blood type and Rh factor, type of injury, date and time of
treatment, date and time of death, and description of distinguishing characteristics
(such as height, weight, gender, race, hair and eye color, presence of facial hair,
scars, or tattoos).
ii) A hospital may not disclose under this section information related to the patient’s
DNA, dental records, typing, samples, or analysis of body fluids or tissue.
(3) The disclosure was made in response to law enforcement
official’s
request
for
information about an individual who is or is suspected to be a victim of a crime, but
only if:
i) The individual agrees to the disclosure; or
ii) The hospital is unable to obtain agreement due to incapacity or other emergency
circumstance and:
-

Law enforcement represents that information is needed to determine
whether a violation of law by someone other than the patient has occurred,
and the information is not intended to be used against the victim;

-

Law enforcement represents that failure to disclose immediately
materially and adversely affect law enforcement activity; and

-

Disclosure is in the best interests of the individual, as determined by the
hospital in the exercise of professional judgment.

would

(4) The disclosure was made to a law enforcement official about an individual who has
died if the hospital has a suspicion that such death may have resulted from criminal
conduct.
(5) Disclosure was made to law enforcement official of protected health information that
the hospital believes in good faith constitutes evidence of criminal conduct on hospital
premises.
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(6) Disclosure was made by a health care provider giving emergency services off hospital
premises, and disclosure appeared necessary to alert law enforcement to the
commission and nature of a crime, the location of a crime or victims of a crime, and the
identity, description, and location of the suspect. This provision does not apply when
the medical emergency is the result of abuse, neglect, or domestic violence of the
individual in need of the emergency care.
k. Regarding decedents. See 45 C.F.R. § 164.512(g). A hospital may use and disclose protected
health information to:
(1) A coroner or medical examiner for purposes of identifying a deceased person,
determining a cause of death, or other duties as authorized by law; or
(2) A funeral director, after the patient’s death or in reasonable anticipation of the patient’s
death, consistent with applicable law, as necessary to carry out their duties.
l.

For organ donation purposes. See 45 C.F.R. § 164.512(h). A hospital may use or disclose
protected health information – and other federal and New Mexico law requires such
reporting – to organ procurement organizations or other entities engaged in the
procurement, banking, or transplantation of cadaver organs, eyes, or tissue for the purpose
of facilitating organ, eye or tissue donation and transplantation.

m. For research purposes, with exceptions. See 45 C.F.R. § 164.512(i). A hospital may use or
disclose protected health information for research, regardless of the source of the funding of
the research, provided the covered entity receives:
(1) Documentation that an authorization or waiver of an individual’s authorization for
research purposes has been approved by the Institutional Review Board or Privacy
Board; and
(2) Representations from the researcher that the use or disclosure is solely to prepare a
research protocol or for similar purpose preparatory to research, that the researcher will
not remove any protected health information from the covered entity, and that
protected health information for which access is sought is necessary for the research; or
(3) Representations from the researcher that the use or disclosure sought is solely for
research on the protected health information of decedents, that the protected health
information sought is necessary for the research, and, at the request of the covered
entity, documentation of the death of the individuals about whom the information is
sought.
n. Where disclosures are necessary to avert a serious threat to health and safety, with certain
limitations. See 45 C.F.R. § 164.512(j). A hospital may, consistent with applicable law and
standards of ethical conduct, use and disclose protected health information when the
hospital, in good faith, believes the use or disclosure is necessary:
(1) To prevent or lessen a serious, imminent threat to the health or safety of a person or the
public; and the disclosure is to someone reasonably able to prevent or lessen the
threat, including the target of the threat; or
(2) For law enforcement officials to identify or apprehend an individual because an
individual makes a statement admitting participation in a violent crime and the hospital
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reasonably believes the crime caused serious physical harm to a victim; or where it
appears that the individual has escaped from a correctional institution or from lawful
custody.
o. For specialized government functions, including disclosures deemed necessary by the
military. See 45 C.F.R. § 164.512(k).
p. For worker’s compensation where disclosure is necessary and authorized. See 45 C.F.R. §
164.512(l).
q. Use or disclosure of “limited data set” that excludes patient names, addresses, telephone
numbers, email addresses, social security numbers, certificate/license numbers, vehicle
identifiers and serial numbers including license plates, device identifiers and serial
numbers, medical record numbers, full facial photographs, finger and voice prints, internet
protocol (IP) address numbers, web universal resource locators (URLs), and various other
information from which a person could identify the patient (or the patient’s relatives,
employers, or household members). See 45 C.F.R. § 164.514(e).
r. Use or disclosure of limited health information (i.e., only demographic information and
dates of care) for fundraising purposes. In each communication regarding fundraising, the
individual must be given the opportunity to opt out of receiving such communications and
must be given instructions on how to opt out. See 45 C.F.R. § 164.514(f).
s. Use or disclosure of protected health information for underwriting and related purposes.
See 45 C.F.R. § 164.514(g).
3. Valid Authorizations
A valid authorization by the patient or the patient’s authorized representative (known as “personal
representative” in the Privacy Rule) is required for all uses and disclosures which are not for treatment,
payment or health care operations or otherwise permitted or required by the Privacy Rule. 45 CFR §
164.508. A valid authorization must contain the following core elements
a. a description of the information to be used or disclosed;
b. the name of the patient;
c. the name of the person, or classes of person(s) to receive the information;
d. a description of the purpose for the requested use or disclosure,
which must be more than
“at the request of the individual” (unless the request is initiated by the individual);
e. an expiration date or expiration event;
f.

signature of individual and date;

g. a statement of the patient’s right to revoke and description of how revocation can be done;
h. a statement of the ability or inability to condition treatment, payment, enrollment or eligibility
for benefits on the authorization; and
i.

a statement regarding the potential for information to be re-disclosed by the recipient and no
longer be protected.

See 45 C.F.R. § 164.508(c)(1), (2).
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An authorization is defective under HIPAA if the expiration date has passed or the expiration event is
known by the covered entity to have occurred; if the authorization is incomplete; if the authorization is known
by the covered entity to have been revoked; if the authorization is combined with any other document to
create a “compound authorization” Some compound authorizations are allowed in 45 C.F.R. § 164.508(b)(3);
or if the covered entity conditions the provision to the individual of treatment, payment, enrollment in the
health plan or eligibility for benefits on the provision of an authorization. 45 C.F.R. § 164.508(b)(2).
4. Required Disclosures
A hospital must disclose protected health information when the information is required by the
Secretary to investigate or determine compliance with the HIPAA privacy rule, or when requested by the
patient himself or herself except that a patient may not obtain psychotherapy notes, information compiled in
anticipation of or for use in a legal proceeding, or protected health information maintained by a lab if access is
prohibited by law or if the information is exempt from the Clinical Laboratory Improvement Amendments of
1988, 42 U.S.C. § 263a. See 45 C.F.R. §164.524(a).
5. Prohibited Uses and Disclosures
The “Megarule” published in January 2013 added a category of prohibited uses and disclosures. First,
health plans “shall not use or disclose [PHI] that is genetic information for purposes of underwriting.” 45
C.F.R. § 164.502(a)(5)(i). While this new regulation is not expressly applicable to hospitals, it is important to
be aware of the prohibited uses and disclosures for purposes of responding to requests for PHI from health
plans. The regulations also prohibit use or disclosure for purposes of sale of PHI, with multiple exceptions
listed that are not considered “sale” of PHI. 45 C.F.R. § 164.502(a)(5)(ii). A covered entity may use or disclose
PHI for purposes of selling PHI if there is a valid authorization signed by the individuals whose PHI will be
sold and the authorization discloses that the covered entity will receive remuneration in exchange for the
disclosure of the PHI. 45 C.F.R. § 164.508(a)(4).

C. Patient Rights Under the Privacy Rule
1. Right to Request Privacy Protection
First among a patient’s rights under HIPAA is the right to request privacy protection for protected
health information. 45 CFR § 164.522. Under this right, a covered entity must permit an individual to
request that the covered entity restrict uses or disclosures of protected health information for:
a. uses or disclosures of protected health information about the individual for the purpose of
carrying out treatment, payment, or health care operations; or
b. uses or disclosures that require the covered entity to orally inform the patient of disclosures
and obtain the patient’s oral agreement to such disclosures.
Despite the patient’s right to request these restrictions, note that there is no requirement that the hospital
agree to the patient’s request for a restriction, with one exception. If the patient pays for services out of pocket
and requests that PHI not be disclosed to a health insurance company, the covered entity must comply with
that request for restriction. 45 C.F.R. § 164.522(a)(1)(vi). For all other requests, if the hospital agrees to the
restriction, the hospital may use or disclose the information for emergency treatment but must request that
the health care provider not further disclose the information. A restriction agreed to by the hospital is not
effective to prevent uses and disclosures to the patient, the hospital’s directory, or as permitted by Section
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164.512 of the Privacy Rule. The hospital may terminate the restriction if agreed to by the patient in writing; if
the patient agrees orally and the agreement is documented; or the hospital informs the individual that it is
terminating its agreement to restrict use or disclosure except that such termination is effective only with
respect to protected health information created or received after it has informed the individual.
2. Right of Access
Second among a patient’s rights under the Privacy Rule is the patient’s right of access. 45 CFR §
164.524. Under this, the patient has the right to inspect and to obtain a copy of his or her protected health
information for as long as the information is maintained in the designated record set, except that the
patient may not obtain copies of:
a. psychotherapy notes;
b. information compiled in reasonable anticipation of, or for use in a civil, criminal, or
administrative action or proceeding; and
c. protected health information maintained by the hospital that is subject to the Clinical
Laboratory Improvements Amendments of 1988, 42 U.S.C. § 263a, to the extent the
provisions of access to the individual would be prohibited by law; or are exempt from the
Clinical Laboratory Improvements Amendments of 1988, pursuant to 42 CFR § 493.3(a)(2).
If the information requested is maintained and accessible to the hospital on site, and the above
exceptions do not apply, then the hospital must act on a patient’s request for access no later than 30 days
after the receipt of the patient’s request by:
a. informing the patient of acceptance of request and provision of access requested; or
b. providing the patient with a written denial.
If the information is not maintained or accessible to the hospital on site, the hospital has 60 days to take
either of the above actions. A single extension of the 30-day time limit (for up to 30 additional days) is
permitted, provided that the hospital provides the patient with a written statement of the reasons for the
delay and the date by which the covered entity will complete its action on the request.
If the hospital determines that the requested access will be provided, it must provide the access
requested, whether copies or inspection, of the protected health information at issue. If the information is
not readily producible in the form as the patient has requested, then any readable hard copy form is
acceptable, as agreed by the covered entity and the individual. The hospital may also provide the patient
with a summary of the records in lieu of providing the records if the patient agrees to this in advance and
the patient agrees to any fees imposed for the summary. To the extent that a copy or summary is provided
of the protected health information, the hospital may impose a reasonable, cost-based fee, provided that
the fee includes only the cost of copying and/or preparing the summary and postage.
The hospital may deny an individual access without providing the individual with an opportunity
for review if:
a. the protected health information is excepted from the right of access, as outlined above;
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b. the hospital is a correctional institution or a hospital acting under the direction of a
correctional institution and providing a copy of an inmate’s protected health information
would jeopardize the health, safety, security, custody, or rehabilitation of the individual or
of other inmates, or the safety of any officer, employee, or other person at the correctional
institution;
c. the patient’s access to information created or obtained by a hospital in the course of
research that includes treatment is temporarily suspended for as long as the research is in
progress, provided that the patient agreed to this denial of access when consenting to
research;
d. the information is contained in records subject to the Privacy Act, 5 U.S.C. § 522a, and
denial of access is allowed under the Privacy Act; or
e. the protected health information was obtained from someone other than a health care
provider under a promise of confidentiality and the access, if provided, might reveal the
source of the information.
Alternatively, the hospital may deny an individual access if it provides the individual a right to have
the denial reviewed if:
a. a licensed health care professional has determined in the exercise of professional judgment
that the access requested is reasonably likely to endanger the life or physical safety of the
individual or another person;
b. the protected health information makes reference to another person (unless such other
person is a health care provider) and a licensed health care professional has determined in
the exercise of professional judgment that the access requested is reasonably likely to cause
substantial harm to such other person; or
c. the request for access is made by an individual’s personal representative and a licensed
health care professional has determined in the exercise of professional judgment that the
provision of access to such personal representative is likely to cause substantial harm to the
individual or another person.
In the event of the hospital’s denial of access, the denial must be in writing, in accordance with the timing
requirements set out above, and must also:
a. explain the basis for the denial in plain language;
b. state the patient’s review rights, if applicable, including a description of how the patient
exercises these rights; and
c. describe how the individual may complain to the hospital (or to the Secretary pursuant to
complaint procedures outlined in 45 C.F.R. 160.306) pursuant to hospital complaint
procedures.
Additionally, the hospital must make other protected health information, if any, available to the patient
after excluding the information as to which the hospital has a ground to deny access. The hospital must
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further inform the patient where to direct the request for access if the hospital does not maintain the
protected health information at issue but knows where this information is kept.
To the extent that a review of denial of access to a patient’s protected health information is
requested and appropriate, the hospital must follow the following procedures:
a. designate a licensed health care professional who was not directly involved in the original
decision to deny access;
b. refer a request for review to this designated official, who must determine, within a
reasonable period of time, whether or not to deny the access requested; and
c. promptly provide written notice of the determination of the designated reviewing official
and carry out the decision.
3. Right to Amend
Under HIPAA, a patient also has a right to amend his or her protected health information. 45 CFR
§ 164.526. This essentially entitles a patient to request an amendment to his or her protected health
information. Hospitals may require patients to make requests for amendment in writing and provide a
reason supporting the requested amendment, but hospitals must inform patients of this requirement in
advance. Upon receipt of such a request, hospitals have no later than 60 days to respond, but may extend
this time to 30 days (only once) by informing the patient of the extension in writing. The hospital’s
response to a request for amendment must meet the following requirements:
a. In the event of denial of the request, it must provide the patient with a written denial,
stating in plain language:
(1) the basis for the denial;
(2) the patient’s right to submit a written statement disagreeing with the denial and
instructing the patient how to file such a statement;
(3) that even without the patient’s statement of disagreement, the patient may request that the
hospital provide the patient’s request for amendment and the denial with any future
disclosures of the protected health information; and
(4) a description of how the individual may complain to the hospital pursuant to complaint
procedures.
To the extent that the patient submits a statement of disagreement, the hospital may
prepare a rebuttal, provided that it provides a copy to the patient.
b. In the event that the hospital agrees to the amendment, the hospital must make the
amendment by, at a minimum, identifying the records that are affected and appending or
providing a link to the amendment and inform the patient and make reasonable efforts to
inform others within a reasonable time, including business associates and individuals
identified by the patient.
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4. Right to an Accounting of Disclosures
Individuals have a right to an accounting of disclosures made by the hospital of the patient’s
protected health information. 45 CFR § 164.528. The maximum accounting disclosure period is the six
years immediately preceding the request for accounting, except that a covered entity is not required to
account for disclosures made before the Privacy Rule compliance date. Exceptions to the accounting rule
include disclosures made:
a. To the patient himself or herself;
b. For treatment, payment, or health care operations by a covered entity pursuant to 45 C.F.R.
§ 164.506;
c. incident to a use or disclosure otherwise permitted or required pursuant to 45 C.F.R. §§
164.502, 164.514(e), 64.530(c);
d. pursuant to and in compliance with a valid authorization under 45 C.F.R. § 164.508;
e. pursuant to an agreement with the individual patient under or as otherwise authorized by
45 C.F.R. § 510;
f.

as permitted by or in compliance with 45 C.F.R. §§ 164.502, 164.512, or 164.514(e),(f), or
(g);

g. for national security or intelligence purposes as provided in § 164.512(k)(2).
It is important that the hospital or other covered entity meet the Privacy Rule’s time frames for
responding to patient’s requests for amendments or access to their records or accounting of disclosures.
Failing to respond to the patient at all or within deadlines (including deadline extensions consented to by
the patient) may be violations of the HIPAA Privacy Rule for which civil fines may be imposed.

D. Hospital Administrative Responsibilities Under the Privacy Rule
Under HIPAA, a hospital has several administrative responsibilities. These include the hospital’s
responsibility to do the following:
a. Develop and implement written privacy policies and procedures consistent with the HIPAA
Privacy Rule and as necessary to comply with changes in the law, see 45 C.F.R. § 164.530(i)
and (j) (2009);
b. Designate a privacy official responsible for developing and implementing its privacy policies
and procedures, and a contact person or contact office responsible for receiving complaints
and providing patients with information about the hospital’s privacy practices, see 45 C.F.R. §
164.530(a)(1)(i);
c. Train all of its workforce members on the privacy policies and procedures as necessary and
appropriate for them to carry out their duties and responsibilities, and apply appropriate
sanctions against workforce members who violate the hospital’s privacy policies and
procedures or the HIPAA Privacy Rule, see 45 C.F.R. § 164.530(b) & (e) (2009);
d. Mitigate to practicable extent any harmful effects caused by use or disclosure of PHI by its
workforce or business associates in violation of its privacy policies and procedures or the
HIPAA Privacy Rule, see 45 C.F.R. § 164.530(f).
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e. Maintain reasonable and appropriate administrative, technical and physical safeguards to
prevent intentional or unintentional use or disclosure of PHI in violation of the Privacy Rule
and to limit its own incidental uses and disclosures pursuant to otherwise permitted or
required use of disclosure, see 45 C.F.R. § 164.530(c);
f.

Have procedures in place for individuals to complain about the hospital’s compliance with its
own privacy policies and procedures with the Privacy Rule, see 45 C.F.R. § 164.530(d); and

g. Provide patients with the hospital’s “Notice of Privacy Practices,” which includes the
procedures for lodging a complaint with the hospital or the Secretary of Health and Human
Services Department because the hospital violated its own privacy policies and procedures or
the Privacy Rule. The hospital should also notify all individuals under its plan (within 60 days)
of any material revision within its Notice of Privacy Practice), see 45 C.F.R. § 164.520(c).
With regard to its Notice of Privacy Practices, a hospital should note that while it can make changes to the
Notice if it has reserved the rights to do so within the Notice, it must furnish any amended Notice to its
patients at the earliest contact or opportunity. Also, although the hospital may grant greater rights to
individuals with regard to the privacy of their confidential health care information, or grant greater access,
than required by the Privacy Rule, the hospital should take care that it does not expand its duties and
responsibilities in its Notice beyond that required by the Privacy Rule without careful consideration of all
consequences.

E. The Security Rule
The HIPAA Security Rule is set forth in 45 C.F.R. §§ 164.300 et seq. Both Covered Entities and
Business Associates “must comply with the applicable standards, implementation specifications, and
requirements of [the Security Rule] with respect to electronic protected health information of a covered
entity.” 45 C.F.R. § 164.302. The general requirement of the Security Rules requires entities to “ (1) Ensure
the confidentiality, integrity, and availability of all electronic protected health information the covered
entity or business associate creates, receives, maintains, or transmits. (2) Protect against any reasonably
anticipated threats or hazards to the security or integrity of such information. (3) Protect against any
reasonably anticipated uses or disclosures of such information that are not permitted or required under
[the Privacy Rule]. (4) Ensure compliance with [the Security Rule] by its workforce.” 45 C.F.R. §
164.306(a). The regulations allow for flexibility in compliance based on “[t]he size, complexity, and
capabilities of the covered entity or business associate” and on the entity’s “technical infrastructure,
hardware, and software security capabilities. 45 C.F.R. § 164.306(b).
Implementation specifications contained in the Security Rule are either required or addressable.
Entities must implement required specifications. For addressable specifications, the entity must assess
whether a safeguard in the specification is reasonable and appropriate and either implement the safeguard
or document why it is not reasonable and appropriate for that entity to implement the safeguard. If a
safeguard is not reasonable and appropriate, the entity must implement an alternative safeguard if
reasonable and appropriate. 45 C.F.R. § 164.306(d).
Required and addressable safeguards are as follows:
1. Administrative Safeguards
1. Implement policies and procedures (all REQUIRED):
1. “Conduct an accurate and thorough assessment of the potential risks and vulnerabilities
to the confidentiality, integrity, and availability of electronic protected health
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information held by the [entity].” 45 C.F.R. § 164.308(1)(ii)(A). In presentations
regarding the results of recent audits conducted by HHS, the lack of a documented risk
assessment was identified by HHS as a significant finding for multiple entities. The risk
assessment is important because it reveals where policies and procedures are required
to protect the integrity, confidentiality and availability of PHI. As an example of the
value of a thorough risk assessment, a facility that knows its providers use laptops
containing PHI will identify the loss or theft of such laptops as a significant vulnerability
and will develop policies and procedures regarding, e.g., encryption to safeguard the
PHI on the laptop and make it inaccessible by anyone who steals or finds the laptop.
Similarly, risk assessments should evaluate the use of smart phones, tablets or other
electronic devices by providers for access to or transmission of PHI and develop policies
and procedures to ensure that use of such electronic devices, if permitted, does not
compromise the confidentiality, integrity or availability of PHI.
2. “Implement security measures to reduce risks and vulnerabilities to a reasonable and
appropriate level.” 45 C.F.R. § 164.308(1)(ii)(B).
3. “Apply appropriate sanctions against workforce members who fail to comply with the
security policies and procedures.” 45 C.F.R. § 164.308(1)(ii)(C).
4. Implement procedures to regularly review records of information system activity, such
as audit logs, access reports, and security incident tracking reports.” 45 C.F.R. §
164.308(1)(ii)(D).
2. REQUIRED: Entities must identify someone who will be the security official responsible for
development and implementation of policies and procedures required by the Security Rule.
45 C.F.R. § 164.308(2).
3. Workforce security (all ADDRESSABLE):
1. “Implement procedures for the authorization and/or supervision of workforce members
who work with electronic [PHI] or in locations where it might be accessed.” 45 C.F.R. §
164.308(3)(ii)(A).
2. “Implement procedures to determine that the access of a workforce member to
electronic [PHI] is appropriate.” 45 C.F.R. § 164.308(3)(ii)(B).
3. Implement procedures for terminating access to electronic PHI when employment ends
or termination of access is otherwise required, e.g., as a sanction for violating policies
and procedures. 45 C.F.R. § 164.308(3)(ii)(C).
4. Information access management:
1. REQUIRED: “If a health care clearinghouse is part of a larger organization, the
clearinghouse must implement policies and procedures that protect electronic [PHI] of
the clearinghouse from unauthorized access by the larger organization.” 45 C.F.R. §
164.308(4)(ii)(A).
2. ADDRESSABLE: “Implement policies and procedures for granting access to electronic
[PHI], for example, through access to a workstation, transaction, program, process, or
other mechanism.”45 C.F.R. § 164.308(4)(ii)(A).
3. ADDRESSABLE: Implement policies and procedures for establishment, documentation,
review, and modification of right of access. 45 C.F.R. § 164.308(4)(ii)(C).
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5. Security awareness and training (all ADDRESSABLE): Entities must implement “periodic
security updates,”” procedures for guarding against, detecting, and reporting malicious
software,” “procedures for monitoring log-in attempts and reporting discrepancies,” and
“procedures for creating, changing, and safeguarding passwords.” 45 C.F.R. §
164.308(5)(ii).
6. Security incident procedures (REQUIRED): Entities must “[i]dentify and respond to
suspected or known security incidents; mitigate, to the extent practicable, harmful effects of
security incidents that are known to the [entity]; and document security incidents and their
outcomes.” 45 C.F.R. § 164.308(6)(ii).
7. Contingency planning: REQUIRED safeguards include establishing and implementing
procedures “to create and maintain retrievable exact copies of electronic [PHI],” “to restore
any loss of data,” and “to enable continuation of critical business processes for the
protection of the security of electronic [PHI] while operating in emergency mode.”
ADDRESSABLE safeguards include implementing procedures “for periodic review and
testing of contingency plans” and assessing “the relative criticality of specific applications
and data in support of other contingency plan components.” 45 C.F.R. § 164.308(7)(ii).
8. Evaluation (REQUIRED): Entities must perform periodic technical and nontechnical
evaluations to determine whether the entity’s policies and procedures comply with the
Security Rule.
9. Business Associate contracts and other arrangements (REQUIRED): Entities are required
to have a written contract or other arrangement with a Business Associate. 5
2. Physical Safeguards
1. Facility and access controls (all ADDRESSABLE): Entities must establish and implement
policies and procedures “that allow facility access in support of restoration of lost data
under the disaster recovery plan and emergency mode operations in the event of an
emergency,” “to safeguard the facility and equipment therein from unauthorized physical
access, tampering, and theft,” “to control and validate a person’s access to facilities based on
their role or function, including visitor control, and control of access to software programs
for testing and revisions,” and “to document repairs and modifications to the physical
components of a facility which are related to security (for example, hardware, walls, doors,
and locks).” 45 C.F.R. § 164.310(a)(2).
2. Workstation use (REQUIRED): Entities must implement “policies and procedures that
specify the proper functions to be performed, the manner in which those functions are to be
performed, and the physical attributes of the surroundings of a specific workstation or class
of workstation that can access electronic” PHI. 45 C.F.R. § 164.310(b).
3. Workstation security (REQUIRED): Entities must implement “physical safeguards for all
workstations that access electronic [PHI], to restrict access to authorized users.” 45 C.F.R. §
164.310(c).
4. Device and media controls: REQUIRED safeguards include implementing policies and
procedures “to address the final disposition of electronic [PHI], and/or the hardware or
electronic media it is stored,” and “for removal of electronic [PHI] from electronic media
before the media are made available for re-use.” ADDRESSABLE safeguards include
maintaining “a record of the movements of hardware and electronic media and any person
responsible therefore,” and creating “a retrievable, exact copy of electronic [PHI], when
needed, before movement of equipment.” 45 C.F.R. § 164.310(d)(2).
5

Business Associates may have Business Associates in the form of subcontractors, vendors, etc.,
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3. Technical Safeguards
1. Access control: REQUIRED safeguards include assigning “a unique name and/or number
for identifying and tracking user identity” and establishing “procedures for obtaining
necessary electronic [PHI] during an emergency.” ADDRESSABLE safeguards include
implementing “electronic procedures that terminate an electronic session after a
predetermined time of inactivity” and “a mechanism to encrypt and decrypt electronic”
PHI. REQUIRED safeguards include implementing policies and procedures “to address the
final disposition of electronic [PHI], and/or the hardware or electronic media it is stored,”
and “for removal of electronic [PHI] from electronic media before the media are made
available for re-use.” ADDRESSABLE safeguards include maintaining “a record of the
movements of hardware and electronic media and any person responsible therefore,” and
creating “a retrievable, exact copy of electronic [PHI], when needed, before movement of
equipment.” 45 C.F.R. § 164.312(a)(2).
2. Audit controls (REQUIRED): Entities must “implement hardware, software, and/or
procedural mechanisms that record and examine activity in information systems that
contain or use electronic” PHI. 45 C.F.R. § 164.312(b)(2).
3. Integrity (ADDRESSABLE): Entities must “implement electronic mechanisms to
corroborate that electronic [PHI] has not been altered or destroyed in an unauthorized
manner.” 45 C.F.R. § 164.312(c)(2).
4. Person or entity authentication (REQUIRED): Entities must “implement procedures to
verify that a person or entity seeking access to electronic [PHI] is the one claimed.” 45
C.F.R. § 164.312(d)(2).
5. Transmission security (all ADDRESSABLE): Entities must implement “security measures to
ensure that electronically transmitted electronic [PHI] is not improperly modified without
detection until disposed of” and “a mechanism to encrypt electronic [PHI] information
whenever deemed appropriate.” 45 C.F.R. § 164.312(e)(2).
Organizational Requirements: Business Associate contracts must provide that the Business
Associate will comply with the Security Rule, “ensure that any subcontractors that create, receive,
maintain, or transmit electronic [PHI] on behalf of the Business Associate agree to comply with the
applicable requirements of [the Security Rule] by entering into a contract or other arrangement,” and
“report to the covered entity any security incident of which it becomes aware, including breaches of
unsecured” PHI. A covered entity can comply with these organizational requirements if it has another
arrangement in place that meets the requirements of 45 C.F.R. § 164.504(e)(3). 45 C.F.R. § 164.314(a)(2).

F. The Breach Notification Rule
As part of HITECH, Congress required Covered Entities to notify individuals whose PHI is used or
disclosed in violation of HIPAA. The final Breach Notification Rule was issued in January 2013 as part of
the “Megarule” implementing the provisions of HITECH. The Rule applies to breaches of PHI occurring on
or after September 23, 2009, and applies to Covered Entities and Business Associates.
“Breach means the acquisition, access, use, or disclosure of protected health information in a
manner not permitted under subpart E of this part which compromises the security or privacy of the
protected health information.” 45 C.F.R. § 164.402 (2013). The following circumstances are expressly
excluded from the definition of “breach:” (1) unintentional acquisition, access or use by someone otherwise
authorized to access the PHI, made in good faith and within the scope of that person’s duties, as long as
the unintentional access does not result in further use or disclosure of such information in violation of the
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Privacy Rule (e.g., someone who is authorized to access a patient’s PHI and accidentally types in the wrong
name and accesses the PHI of a different patient); (2) an inadvertent disclosure by someone authorized to
use or access the PHI to someone else employed by the same Covered Entity, Business Associate or OHCA,
so long as the inadvertent disclosure does not result in further use or disclosure in violation of the Privacy
Rule; and (3) “A disclosure of protected health information where a covered entity or business associate
has a good faith belief that an unauthorized person to whom the disclosure was made would not
reasonably have been able to retain such information.” Id.
Unless the circumstances fall within one of these exceptions, any unauthorized acquisition, access,
use or disclosure of PHI is presumed to be a breach unless the entity demonstrates that there is a low
probability that the protected health information has been compromised based on a risk assessment of at
least the following factors: (i) The nature and extent of the protected health information involved,
including the types of identifiers and the likelihood of re-identification; (ii) The unauthorized person who
used the protected health information or to whom the disclosure was made; (iii) Whether the protected
health in-formation was actually acquired or viewed; and (iv) The extent to which the risk to the protected
health information has been mitigated. Id.
A covered entity, after discovery of a breach of unsecured PHI, is required to notify each individual
whose PHI “has been, or is reasonably believed by the covered entity to have been, accessed, acquired,
used, or disclosed as a result of such breach.” 45 C.F.R. § 164.404(a)(1) (2013). Unsecured PHI is PHI “that
is not rendered unusable, unreadable, or indecipherable to unauthorized persons through the use of a
technology or methodology specified by the Secretary in the guidance issued under section 13402(h)(2) of
Public Law 111-5.” 45 C.F.R. § 164.402.
A breach is treated as having been discovered on the first day that the Covered Entity learned of it,
or on the first day that the Covered Entity should have known of the breach if the Covered Entity had
exercised reasonable diligence. If any person employed by or an agent of the Covered Entity, other than the
person who committed the breach, learns about the breach, the breach is treated as having been
discovered on the date that the other person first learned of it. 45 C.F.R. § 164.404(a)(2). Required
notification to individuals must be made as soon as reasonably practicable, but not later than sixty (60)
days after discovery of the breach. 45 C.F.R. § 164.404(b).
Notification to individuals must be written in plain language, must be in writing and sent via firstclass mail or e-mail if the individual has agreed to accept electronic notice, and must include the following
information:
(1) date of breach and date of discovery and a brief description of what happened;
(2) a general description of the types of PHI disclosed (e.g., name, address, Social Security
number, lab results) – a detailed description (e.g., “your positive HIV test”) should not be
included;
(3) “[a]ny steps the individual should take to protect themselves from potential harm resulting
from the breach” – for example, if name, date of birth, and Social Security number were
disclosed, the individual may be at risk of identity theft and should be advised to monitor
credit reports;
(4) brief description of the Covered Entity’s investigation, what it has done or will do to
mitigate any potential harm, and how it will prevent a similar breach from occurring in the
future; and
(5) contact information the individual can use to seek additional information – this must
include a toll-free phone number, an e-mail address, a postal address, or a web address.
45 C.F.R. § 164.404(c) & (d). If the individual is deceased, the Covered Entity may give notice to next of
kin or a personal representative via first-class mail if the Covered Entity has an address for either. If
58

written notice is impossible, due to out-of-date contact information or for other reasons, the Covered
Entity may use substitute notice like telephone or alternative written notice. If the breach affects ten (10)
or more individuals for whom written notice via first-class mail or e-mail is impossible, substitute notice
must be given by posting the notice on the home page of the Covered Entity’s website for at least 90 days
or by publishing notice via major print or broadcast media in the geographic area where the affected
individuals are likely to be located. Such substitute notice must include a toll-free telephone number that
remains active for at least 90 days. Id.
If a breach involves the PHI of more than 500 individuals, the Covered Entity must also publish
notice of the breach in major print and broadcast media within the geographical area or jurisdiction. The
notice must contain the same elements as the notice to the individuals and must be given within sixty (60)
days of discovery of a breach. 45 C.F.R. § 164.406.
All breaches must be reported to the Secretary of HHS. For breaches involving more than 500
individuals, the notice must be provided at the same time as notice to the individuals. For breaches
involving 500 or fewer individuals, the Covered Entity must maintain a log and provide the log annually to
the Secretary not later than sixty (60) days after the end of each calendar year. 45 C.F.R. § 164.408.
If a Business Associate discovers a breach, the Business Associate must notify the Covered Entity as
soon as practicable, but not later than sixty (60) days following discovery, and must provide the Covered
Entity with the information that the Covered Entity is required to provide in notices to individuals. 45
C.F.R. § 164.410.
If a law enforcement official requests a delay in any notices required under the Breach Notification
Rule, on the basis that notice will impede a criminal investigation or cause damage to national security, the
Covered Entity shall delay the notice. If the law enforcement request is in writing, the notice must be
delayed for the period of time specified in the writing. If the request is oral, the notice may only be delayed
for thirty (30) days, unless the oral request is followed with a written request before the expiration of the
30 days. 45 C.F.R. § 164.412.

Other State and Federal Confidentiality Laws
A. Confidentiality of Alcohol and Substance Abuse Records
Federal regulations restrict the disclosure and use of alcohol and drug abuse patient records that
“are maintained in connection with the performance of any federally assisted alcohol and drug abuse
program” 42 C.F.R. § 2.3(a); 42 U.S.C. §§ 290ee-3. A federally assisted “program” includes:
a. An individual or entity, other than a general medical care facility, who holds himself or itself
out as providing, and provides, alcohol or drug abuse diagnosis, treatment or referral for
treatment;
b. An identified unit within a general medical facility that holds itself out as providing, and
provides, alcohol or drug abuse diagnosis, treatment or referral for treatment; or
c. Medical personnel or other staff in a general medical care facility whose primary function is
the provision of alcohol or drug abuse diagnosis, treatment or referral for treatment and
who are identified as such.
42 C.F.R. § 2.11. One of these programs is considered “federally assisted” if:
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a. It is conducted in whole or in part, whether directly or by contract or otherwise by any
department or agency of the United States;
b. It is being carried out under a license, certification, registration, or other authorization
granted by any department or agency of the United States, including:
(1) Certification of provider status under Medicare;
(2) Authorization to conduct methadone maintenance treatment (under 21 C.F.R. § 291.505);
or
(3) Registration to dispense a substance under the Controlled Substance Act to the extent the
controlled substance is used in the treatment of alcohol or drug abuse.
c. It is supported by funds provided by any department or agency of the United States by
being:
(1) A recipient of Federal financial assistance in any form, including financial assistance that
does not directly pay for the alcohol or drug abuse diagnosis, treatment, or referral
activities; or
(2) Conducted by a state or local government unit that receives federal funds which could be,
but are not necessarily, spent for the alcohol or drug abuse program.
d. It is assisted by the IRS through allowance of income tax deductions for contributions to the
program or the granting of tax exempt status to the program.
42 C.F.R. § 2.12(b).
The information that is protected by these regulations includes information, whether or not
recorded, that:
a. would identify a patient as an alcohol or drug abuser either directly, by reference to other
publicly available information, or through verification of such an identification by another
person; and
b. is drug abuse information obtained by a federally assisted drug abuse program after March
20, 1972, or is alcohol abuse information obtained by a federally assisted alcohol abuse
program after May 13, 1974 for the purpose of treating alcohol or drug abuse, making a
diagnosis for that treatment, or making a referral for that treatment.
42 C.F.R. § 2.12(a)(1). These regulations do not apply, however, to:
a. Information maintained in connection with Veterans’ Administration medical services;
b. Information obtained by the Armed Forces when the patient was subject to the Code of
Military Justice;
c. Communications of information between or among personnel having a need for the
information in connection with their duties that arise out of the provision of diagnosis,
treatment, or referral for treatment of alcohol or drug abuse;
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d. Communications between a program and a qualified service organization needed by the
organization to provide services to the program;
e. Communications from program personnel to law enforcement officers if the
communications are directly related to the patient’s commission (or threat) of a crime on
the premises of the program or against program personnel and are limited to the
circumstances of the incident at issue, the patient status of the individual, his name and
address, and last known whereabouts; and
f.

Report suspected child abuse and neglect under state law, although the restrictions
continue to apply to the original alcohol or drug abuse patient records, maintained by the
program, including their disclosure and use for civil or criminal proceedings that may arise
out of the report of suspected child abuse and neglect.

42 C.F.R. § 2.12(c).
Information protected by these regulations may be disclosed with a patient’s consent, provided that
the consent is not expired and is not known to have been revoked or to be materially false, but the consent
must include the following elements:
a. Specific name or general designation of the program or person permitted to make the
disclosure;
b. The name or title of the individual or organization to which disclosure is to be made;
c. The name of the patient;
d. The purpose of the disclosure;
e. How much and what kind of information is to be disclosed;
f. The signature of the patient, or person authorized to give consent;
g. The date of the consent;
h. A statement that the consent is subject to revocation at any time except to the extent that the
program or person which is to make the disclosure has already acted in reliance upon the
consent; and
i. The date, event, or condition, when the consent will expire.
42 C.F.R. § 2.31(a) and (c). A sample consent form can be found at 42 C.F.R. § 2.31(a)(9)(b.).
Disclosures without patient consent are only permitted to medical personnel who have a need for
information about a patient for the purpose of treating a condition that poses an immediate threat to the
health of any individual and requires immediate medical intervention. 42 C.F.R. § 2.51. In the event of
disclosure without patient consent, the program must document the disclosure, setting forth in writing the
name of the medical personnel to whom disclosure was made; the name of the individual making
disclosure; the date and time of the disclosure; and the nature of the emergency (or error, if report sent to
the FDA.). 42 C.F.R. § 2.51(c).
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Notwithstanding the above, there are no circumstances under which these regulations compel or
require hospitals to provide the information addressed. 42 C.F.R. § 2.3(b)(1). That is, “[i]f any
circumstances exist under which disclosure is permitted, that circumstance acts to remove the prohibition
on disclosure but it does not compel disclosure. Thus, the regulations do not require disclosure under any
circumstances.” Both a court order and a subpoena are necessary before a hospital must disclose records
under these regulations. 42 C.F.R. § 2.61.

B. Child Abuse or Neglect Reporting and Patient Confidentiality
Every person, including but not limited to physicians and nurses, judges presiding during a
proceeding, member of the clergy who has information not privileged as a matter of law is required to
report all known or reasonably suspected cases of child abuse or neglect to local law enforcement to
a. New Mexico Children, Youth and Families Department (“CYFD”) Statewide Central Intake
(“SCI” pronounced “Sky”) Hotline number (800-797-3260).
b. Local law enforcement agency; or
c. Tribal law enforcement or social services agencies for any Indian child residing in Indian
country.
NMSA § 32A-4-3 (2005). The recipient of the information is required to take immediate steps to ensure
prompt investigation of the report and to protect the child’s welfare.
CYFD, local law enforcement or the appropriate Tribal law enforcement or social services may
access any records pertaining to child abuse or neglect maintained by certain persons including physicians,
resident or interns, registered nurses, visiting nurses, or social workers (except as otherwise provided in
the statute). Neither consent nor authorization to disclose by the parent, guardian, custodian or child is
required to make these mandated disclosures, or for law enforcement to gather evidence, including taking
photographs. Hospitals should cooperate with CYFD and law enforcement officials or Tribal social
services.
The definitions of a neglected child, abused child, abandonment, and sexual exploitation are found
at NMSA § 32A-4-2 (2005) and the constitutionality of these definitions were upheld in State ex. rel.
Children, Youth and Families Dept. (In re Candice Y.), 128 N.M. 813, 999 P.2d 1045 (Ct. App. 2003). See
Chapter Twelve of this manual for further discussion of abuse reporting.

C. Records of Mentally Ill or Developmentally Disabled Patients
Patient records created or maintained by a residential facility for the mentally ill or
developmentally disabled are confidential in that disclosure is prohibited without the authorization of the
client, of any information from which a person well acquainted with the client might recognize the client as
the described person, or any code, number or other means that can be used to match the client with
confidential information regarding him. NMSA § 43-1-19 (2009). Such authorization must:
a. be written and signed by the patient;
b. contain a statement of the patient’s right to examine and copy the information to be
disclosed;
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c. specify the name and title of the recipient of such information; and
d. provide a description of the use that may be made of the information.
NMSA § 43-1-19(C)(2009)
Without a patient’s authorization, confidential mental health records may be disclosed only:
a. when the request is from a mental or developmental disability professional, employee or
trainee working with mentally disordered or developmentally disabled persons to the extent
the requestor’s practice, employment or training on behalf of the patient requires they have
access to such information;
b. when disclosure is necessary to protect against a clear and substantial risk of imminent
serious physical injury or death inflicted by the patient on himself or another;
c. when disclosure is to the patient’s primary caregiver and is only of information necessary
for continuity of the patient’s treatment in the judgment of the treating physician or
certified psychologist who discloses the information; or
d. when disclosure is to an insurer contractually obligated to pay part or all of the expenses
relating to the patient’s treatment at the residential facility. Disclosed information is limited
to:
(1) patient identifying information;
(2) information identifying the facility or treating (or supervising) physician; and
(3) the dates and duration of the residential treatment.
NMSA § 43-1-19(B)(2009). For an example, see NMHA Form 13 - Consent to Release of Records
Concerning Mental Health or Developmental Disabilities.
In the case of a minor younger than 14 years old, the child’s legal custodian is authorized to consent
to disclosure on behalf of the child. Information must also be disclosed to a court-appointed guardian ad
litem without consent of the child or the child’s legal custodian. NMSA § 32A-6A-24(B)(2008). Children
fourteen (14) years of age or older “with capacity to consent to disclosure of confidential information” will
have the right to disclosure of mental health and habilitation records. A legal custodian who is authorized
to make health care decisions for a child has the same rights as the child to request, receive, examine, copy
and consent to the disclosure of medical or other health care information when evidence exists that such a
child whose consent to disclosure of confidential information is sought does not have capacity to give or
withhold valid consent and does not have a treatment guardian appointed by a court. If the legal custodian
is not authorized to make decisions for a child under the Children’s Mental Health and Developmental
Disabilities Act, the person seeking authorization must petition the court for the appointment of a
treatment guardian to make a decision for such a child.” NMSA § 32A-6A-24(C) (2008). Except as
otherwise provided in this Act, “a person shall not, without the authorization of the child, disclose or
transmit any confidential information from which a person well acquainted with the child might recognize
the child as the described person or any code, number or other means that could be used to match the
child with confidential information regarding the child.” NMSA § 32A-6A-24(A) (2008).
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When there is evidence that an adult or adolescent (14 years or older) patient is incapable of giving
or withholding valid consent and the patient does not have a guardian or treatment guardian appointed by
the court, the person seeking access to such information must petition the court to force the appointment
of a treatment guardian to make the decision for the patient. NMSA 32A-6A-24(C) (2008).
Authorization from a child less than fourteen years of age (or his legal custodian) is not required
when the disclosure or transmission is:
a. necessary for treatment of the child and is made in response to a request from a clinician;
b. necessary to protect against a clear and substantial risk of imminent serious physical injury
or death inflicted by the child on himself or another;
c. determined by a clinician not to cause substantial harm to the child and a summary of the
child’s assessment, treatment plan, progress, discharge plan and other information
essential to the child’s treatment is made to a child’s legal custodian or guardian ad litem;
d. to the primary caregiver of the child and the information disclosed was necessary for the
continuity of the child’s treatment in the judgment of the treating clinician who discloses
the information;
e. to an insurer contractually obligated to pay part or all of the expenses relating to the
treatment of the child at the residential facility. The information disclosed must be limited
to data identifying:
(1) the child;
(2) the facility or treating physician; and
(3) the dates and duration of the residential treatment. It is not a defense to an insurer’s
obligation to pay, that the information relating to the residential treatment of the child,
apart from information disclosed pursuant to this section, has not been disclosed to the
insurer;
f.

to a protection and advocacy representative pursuant to the federal Developmental
Disabilities Assistance and Bill of Rights Act and the federal Protection and Advocacy for
Mentally Ill Individuals Amendments Act of 1991; or

g. pursuant to a court order issued for good cause shown after notice to the child and the
child’s legal custodian and opportunity to be heard is given. Before issuing an order
requiring the disclosure, the court must find that:
(1) other ways of obtaining the information are not available or would not be effective; and
(2) the need for the disclosure outweighs the potential injury to the child, the clinician-child
relationship and treatment services.
NMSA § 24-6A-24(D) (2008).
Psychotherapy notes present slightly different requirements. Under the HIPAA Privacy Rule,
patient authorization is required for any use or disclosure of psychotherapy notes, except:
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a. To carry out the following treatment, payment, or health care operations:
(1) Use by the originator of the psychotherapy notes for treatment;
(2) Use or disclosure by the hospital for its own training programs in which students, trainees,
or practitioners in mental health learn under supervision to practice or improve their
skills in group, joint, family or individual counseling; or
(3) Use or disclosure by the hospital to defend itself in a legal action or other proceeding
brought by the patient.
b. A use or disclosure required by the Secretary to investigate or determine the hospital’s
compliance with HIPAA.
c. Where the use or disclosure is required by law.
d. Where the use or disclosure is necessary for health oversight activities of the originator of
the psychotherapy notes.
e. Where the patient is deceased and the use or disclosure is to a coroner or medical examiner.
f.

The use or disclosure is necessary to prevent or lessen a serious and imminent threat to the
health or safety of a person or the public.

45 CFR § 164.508(a)(2).

D. HIV Testing Information
The New Mexico Human Immunodeficiency Virus Test Act, NMSA §§ 24-2B-1 to 9 (2007),
prohibits disclosure of the identity of a person who is tested for the Human Immunodeficiency Virus and
the results of that test. The only exceptions to this general rule are disclosures to:
a. The subject of the test, the subject’s legally authorized guardian or custodian and any
person designated in a legally effective release executed by the subject;
b. An authorized agent, a credentialed or privileged physician or employee of a health facility
or health care provider if the health care facility or health care provider itself is authorized
to obtain the test results, the agent or employee provides patient care or handles or
processes specimens of body fluids or tissues and the agent or employee has a need to know
such information;
c. A health facility or health care provider that processes, procures, distributes or uses:
(1) human body parts from deceased persons with respect to medical information regarding
that person;
(2) semen that was provided prior to the effective date of the Human Immunodeficiency Virus
Test Act for purposes of artificial insemination;
(3) blood or blood products for transfusion or injection;
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(4) human body parts for transplant with respect to medical information regarding the donor
recipient.
d. Health facility staff committees or accreditation or oversight review organizations which are
conducting program monitoring, evaluation or services (so long as any identity remains
confidential);
e. Authorized medical or epidemiological researchers who may not further disclose any
identifying characteristics or information;
f.

For purposes of application or reapplication for insurance coverage, an insurer or re-insurer
upon whose request the test is performed; and

g. The New Mexico Health Department, Public Health Division, or the U.S. Public Health
Service in accordance with requirements for reporting a diagnosed case of AIDS, which now
includes provision of “partner services” involving contacting individuals at risk of infection
via established communication protocols developed by DHHS.
NMSA § 24-2B-6 (2010).
Disclosure made pursuant to this Act must be accompanied by a statement in writing that includes
the following or substantially similar language:
This information has been disclosed to you from records whose confidentiality is protected by state
law. State law prohibits you from making any further disclosure of such information without the
specific written consent of the person to whom such information pertains, or as otherwise
permitted by state law. A person who makes an unauthorized disclosure of this information is
guilty of a petty misdemeanor and shall be sentenced to imprisonment in the county jail for a
definite term not to exceed six (6) months or the payment of a fine of not more than $500, or both.
NMSA § 24-2B-7 (1996). A sample of a release of the results of a HIV test can be found at NMHA Form 54
– Consent to Release Human Immunodeficiency Virus Test Results.

Preparation, Maintenance, and Retention of Patient Medical
Records
A. General Guidelines
The hospital has a duty to maintain accurate and complete patient medical records. The medical
record is the basis for evaluation of medical care given to patients. It provides a channel of communication
between physicians and other health professionals contributing to patient care. In addition, the medical
record is a legal document providing the best evidence of a hospital's care of the patient. Expansion of the
tort liability of hospitals makes it essential that physicians and other health care providers maintain
adequate records. Additionally, physicians, physician assistants, and anesthesiologist assistants are subject
to discipline by the New Mexico Medical Board for improper management of medical records. NMSA § 616-15(D)(33) & (34) (2010). Thus, it is essential that, hospitals should enforce policies and procedures that
promote good record keeping by hospital employees and medical staff.
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1. Recommendations for Good Charting
The following are some recommendations to be considered when establishing hospital-charting
policies:
a. Medical records must be legible and complete. Entries should be made in clear and concise
language that can be understood by all professional staff attending the patient. Illegible
record entries may impair provision of proper treatment to patients and may be used as
evidence of shabby medical practice. Complete records are sufficiently detailed to enable
them to show all treatment rendered to the patient, including laboratory and other test
results. Some hospitals use checklists to document frequent periodic observations of
patients that do not require narrative entries.
b. Charting should be objective and factual, and should avoid personal references and
opinions about the patient and the care rendered by other health care personnel.
c. Entries into medical records should be accurate, timely and timed. Discrepancies between
certain medical record entries and what actually happened to a patient could compromise
the legitimacy of the entire medical record. Entries should be made as closely as possible to
the time a treatment is given or an observation made. Federal regulations require that
hospitals participating in federal reimbursement programs complete their medical records
within 15 days of the patient's discharge. Entries made in a record long after discharge have
much less credibility than those made during the patient's hospitalization.
d. Hospitals should maintain accurate lists and signatures for all staff authorized to make
entries into medical records. The hospital should have policies and procedures regarding
who may make entries into medical records and which entries must be countersigned and
by whom.
(1) Persons making entries should place their signatures and positions after each entry in the
medical record.
(2) Entries of unlicensed medical staff, medical students and nursing students, if permitted,
should be countersigned by the attending physician or, in the case of nursing students, by a
licensed professional nurse.
(3) Charts should show evidence of the attending physician's supervision of the medical staff's
care of the patient.
In general, verbal orders from physicians should be discouraged, except for those issued by
telephone. When verbal orders are taken, they should be taken only by a registered nurse, transcribed in
the medical record immediately and verified twice. The order should be signed and authenticated by the
ordering physician, or a practitioner authorized by the physician to sign on his behalf, within 24 hours to
assure that they are correct.
In the event of entry errors, corrections and alterations to charts, certain principles should be kept
in mind. First, significant errors, such as those involving medication orders or test data, should be
corrected by a physician, administrative supervisor, or nursing supervisor. The person correcting an entry,
whether it be a significant error or not, should line out the error, enter the correct information, initial the
correction, and enter the time and date of correction. Errors and corrections should not be obscured in
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their entirety or erased, because doing so compromises the integrity of the entire document. A single line
through the incorrect entry leaves no doubt as to what has been corrected. After a claim has been made or
a lawsuit filed against a hospital or practitioner, no changes should be made in the complainant’s medical
record without first consulting defense counsel.
2. New Mexico Hospital Licensure Requirements
The New Mexico Health Department's hospital licensure regulations also set forth requirements for
the contents of medical records. NMAC 7.7.2.30(C). These regulations require that each record be
sufficiently detailed and include:
a. accurate and adequate patient identification data;
b. a concise statement of complaints, including the chief complaint that led the patient to seek
medical care and the date of onset and duration of each;
c. a health history, containing a description of present illness, past history of illness and
pertinent family and social history to be made part of the record within the first 24 hours
after admission;
d. a statement about the results of the physical examination, including all positive and
negative findings resulting from an inventory of systems;
e. the provisional diagnosis;
f.

all diagnostic and therapeutic orders;

g. all clinical laboratory, x-ray reports and other diagnostic reports;
h. consultation reports containing a written opinion by the consultant that reflects, when
appropriate, an actual examination of the patient and the patient’s medical records;
i.

except in an emergency, a current, thorough history and physical work-up must be recorded
in the medical record of every patient prior to surgery;

j.

an operative report describing techniques and findings written or dictated immediately
after surgery; the completed operative report is authenticated by the surgeon and filed in
the medical record as soon as possible after surgery or available electronically in the
hospital information system; when the operative report
is not placed in the medical
record immediately after surgery, a progress note is entered immediately;

k. a post-operative documentation record of the patient’s discharge from the post anesthesia
care area;
l.

tissue reports, including a report of microscopic findings if hospital policies require that
microscopic examination be done; if only microscopic examination is warranted, a
statement that the tissue has been received and a microscopic description of the findings
must be provided by the laboratory and filed in the medical record;

m. progress notes providing a chronological picture of the patient’s progress sufficient to
delineate the course and the results of treatment;
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n. a definitive final diagnosis including all relevant treatment and operative procedures
performed expressed in the terminology of a recognized system of disease nomenclature;
o. a discharge summary including the final diagnosis, the reason for hospitalization, the
significant findings, the procedures performed, the condition of the patient on discharge
and any specific instructions given to the
patient and/or family. A final progress note is
acceptable when stay is less than 48 hours and in case of normal newborn infants and
uncomplicated obstetrical deliveries;
p. autopsy findings when an autopsy is performed; and
q. for comprehensive inpatient programs the following information must be present as well:
rehabilitation evaluation including medical, psycho-social history and physical exam;
rehabilitation plans including goals for treatment; documentation of patient care
conferences held minimally every two weeks, or as indicated, by appropriate disciplines
involved in the care and treatment of the patient, in which the patient’s treatment and
response to rehabilitation services must be evaluated and modified as indicated.
NMAC 7.7.2.30 (C) (2004).

B. Retention of Records
1. New Mexico Hospital Licensure Requirements
All records directly relating to the care and treatment of a patient must be retained and preserved
for a period of ten (10) years following the last discharge of the patient. NMSA § 14-6-2 (1977). Retention
of records in microfilm or another photographically reproduced form satisfies the requirement of the law,
and such reproduced records will be considered originals should they be needed in a lawsuit. Other
retention requirements apply to specific categories of documents, including the following:
a. Laboratory test records and reports must be retained for a period of one year after the date
of the test. After one year, the reports and records may be destroyed if copies of the test
records and reports are placed in the patient's records. If copies of the laboratory test records
and reports are not placed in the patient's records, the laboratory test records and reports must
be retained for a period of four years (4) from the date of the test. and
b. X-ray films may be destroyed four years after the date of the exposure if the written findings
of a radiologist who has read the x-ray films are placed in the patient's record. Upon proper
identification, a patient may recover his own x-ray films at any time three years after the
date of the x-ray.
No distinction should be made between x-rays, laboratory reports, electrocardiograms, and other
records such as fetal monitoring strips. All such records constitute possible legal evidence and should be
kept for a minimum of four years. Fetal monitor strips, even though bulky, should be kept for four (4)
years; longer if there was any complication in the delivery that might give rise to a medical malpractice
claim. In any case, the guidelines and laws regarding medical records specify minimum periods of
retention only. The hospital may want to provide longer periods of retention, particularly with respect to
treatment of pregnant women, use of investigational drugs, experimentation, artificial insemination cases
involving poor results and similar subjects.
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At any time after the required retention periods, and after consultation with the medical staff, the
hospital may, without incurring liability, destroy such records by burning, shredding or other methods that
will keep their contents confidential. Destruction of such records must be conducted in the ordinary course
of business. No record should be destroyed on an individual basis.
The House of Delegates of the American Hospital Association has also adopted guidelines
formulated by the American Health Information Management Association for the retention of medical records
by health care institution. These guidelines recommend that records be destroyed after the period established
by statute, ordinance, regulation or law (such as the general ten-year period established by New Mexico law),
provided that the institution:
a. Retains basic information such as dates of admission and discharge, names of responsible
physicians, records of diagnosis and operations, operative records, pathology reports, and
discharge resumes for all records destroyed;
b. Retains complete medical records of minors for the period of minority plus the applicable
statute of limitations as prescribed by statute;
c. Retains complete medical records of patients under mental disability in like manner as
those of patients under the disability of minority; and,
d. Retains complete patient records for longer periods of time when requested in writing by
one of the following:
(1) An attending or consulting physician of the patient;
(2) The patient or someone acting legally in his behalf; or
(3) A lawyer for a party who has an interest that is affected by the patient's medical records.
The American Health Information Management Association's position concerning confidentiality of
patient information recommends that all prior medical records of patients be stored during the retention
periods in physically secure hospital areas. Records should be stored under the control of the Medical
Records Custodian.
2. Retention of Medical Records of Minors
In New Mexico, an individual is a minor until he reaches 18 years of age. NMSA § 28-6-1-(1973).
New Mexico Administrative Code at 7.7.2.30(B)(2) contains detailed information about medical records
and specifically states that medical records of minors must be retained to the age of majority, plus one
year. A key factor in determining how long to retain records of minors is the statute of limitations on
contract and tort (negligence, malpractice, libel, slander, etc.) claims. The applicable statute of limitations
for most injuries occurring during minority is the usual limit provided by law plus one year after the age of
majority. The statute of limitations for a tort claim under the provisions of the Tort Claims Act is set forth
in the Act, NMSA §§ 41-4-1 to -30 (2010). The Tort Claims Act applies only to a tort action against a
governmental entity or public employee.
The Medical Malpractice Act also applies to claims by minors. Its statute of limitations is found at
NMSA § 41-5-13 (1976). It limits the filing of a claim to within three (3) years after the date the act of
malpractice occurred, except a minor under the age of six (6) must have until his ninth birthday to file. For
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all other persons the statute of limitations is three (3) years. However, the New Mexico Court of Appeals
found this statute violative of due process as applied to minors in Jaramillo v. Heaton, 136 NM 498, 100
P.3d 204 (N.M. App. 2004). In Jaramillo, the court determined that it was unreasonable to expect a child
(injured from a seizure while under 4 years of age) to have filed suit by age nine. This time limitation was
deemed to violate the child’s due process rights. The court declined to impose a broad duty on parents or
guardians to file on behalf of their children within the statutory time frames but left open the possibility
that defendants could argue parental or guardian failure to file within the statutory time limits as a
possible defense.

C. The Health Information System Act
The Health Information System Act, NMSA §§ 24-14A-1 to 10 (2005), was enacted to collect, analyze, and
disseminate health care information to assist:
a. in the performance of health care planning and policymaking functions, including identifying
personnel, facility, education, and other resources needs and allocating financial, personnel,
and other resources where appropriate;
b. consumers in making informed decisions regarding health care; and
c. in administering, monitoring, and evaluating a statewide health plan.
The Act establishes a commission charged with maintaining a health information system, including
information on mortality, natality, morbidity, health behavior, disability, health system costs and revenues,
environmental factors, health personnel, demographic factors, economic, social and cultural conditions that
affect health, family status (including language preference), medical practice outcomes (as measured by
nationally accepted standards and quality of care), and participation in clinical research trials. NMSA § 2414A-3(D).
All licensed health care practitioners, primary care clinics, hospitals, long-term facilities, home health
agencies, and other health-related entities are required to participate in the Health Information System. Time
limits will be set for the submission and review of data by data providers. Penalties will be established for
failure to submit and review the data within the established time. Health information and data collected and
disseminated pursuant to this act is subject to the same confidentiality provisions as is protected health care
information in general. NMSA § 24-14A-3(A) to (D)

Liability for Unauthorized Disclosure of Medical Records
Criminal penalties, civil fines and claims of negligence may result from the unauthorized disclosure of
protected health information. For example, under the HIPAA Privacy Rule, the Secretary of the Department of
Health and Human Services may impose Civil Money Penalties on a covered entity for failure to comply with
the Privacy Rule Requirements. 42 U.S.C. § 1320d-5 (2010). If the Secretary imposes a civil penalty, there is a
tiered penalty schedule based on whether the violations were committed (1) without knowledge and despite
due diligence, (2) under reasonable cause and not due to willful neglect, (3) under willful neglect but corrected
within the specified time period, or (4) under willful neglect and not corrected within the specified time
period. The specified correction time period is 30 days from the time the individual knew or should have
known by exercising due diligence of the violation. For instance, penalties under the first tier include, $100
per failure to comply with a Privacy Rule requirement, not to exceed $25,000 for multiple violations of the
identical Privacy Rule requirement in a calendar year. That said, no Civil Money Penalty may be imposed
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under specific circumstances such as when a violation is due to reasonable cause and did not involve willful
neglect and the covered entity corrected the violation within 30 days of when it knew or should have known of
the violation.
The unauthorized release of information from the patient’s medical records may present problems of
civil liability. Because of these potential liabilities, hospitals must be cautious when disclosing protected
health information and adhere strictly to the written authorizations or limiting terms imposed by a patient or
the patient’s authorized representative.

A. Media Requests for Patient Health Care Information
Only a patient’s general condition such as “stable,” “guarded,” “serious,” “critical” may be released to
the media unless the patient or the patient’s personal representative authorizes the release of more protected
health information. 45 CFR § 164.510. Other important guidelines include:
a. the attending physician’s name should not be given to the news media without his or her
permission and the media should not use the physician’s name without his specific
authorization;
b. each hospital should have an authorized spokesperson always available to answer the
questions of the public media;
c. when information has been authorized to be disclosed, it should be provided to the media
quickly, but without interfering with the health or privacy of the patient;
d. actual interviews with patients should be allowed only if medically appropriate, and with
consent of the patient; and
e. requests by the media for access to certain hospital areas such as the emergency room and
operating rooms should be referred to hospital administration. Emergency room personnel
should not release patient information to the media.
Hospital should never release statements asserting suicide or attempted suicide in connection with a
patient. The question of cause of death in such cases is a matter to be decided by the local medical examiner’s
office. Inquiries regarding such cases should be referred to the medical examiner. Similarly, cases involving
accidental or violent injuries should be handled carefully by the hospital. The hospital may release the
patient’s general condition when inquiries are made about a specific patient and whether the patient is
hospitalized or was released. Hospital personnel should not give out information on what caused the injuries;
this information should be released by law enforcement agencies. In major disasters, hospitals may need to set
up information centers to handle increased demand for information from all sources.
The hospital’s right to prohibit the media from invading the patient’s privacy against the person’s
consent is well established; so also is the right of a competent patient to communicate with the press and
public even if he or she is hospitalized.
The American Hospital Association’s numerous resources and guidelines on hospital-news media
relations may also be useful. Many of these resources can be accessed on the AHA’s website:
http://www.aha.org. Similarly, the American College of Health Care Administrators Code of Ethics also
contains helpful prohibitions on unauthorized disclosures of patient information. (http://www.achca.org).
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B. Photographing the Patient
Requests to photograph the patient may be received in connection with news coverage, public
relations, litigation, research or criminal investigations. The hospital should establish policies governing the
circumstances under which a patient may be photographed and the circumstances under which a photograph
may be used. The patient or his legal representative should be required to consent to any request to have
photographs taken of the patient, unless the photograph is needed for law enforcement purposes where the
consenting party is a major suspect, as, for example, in child abuse investigations. Consult NMHA Form 14 –
Consent To Photograph, in this regard.
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Chapter 4: Treatment, Transfer and Discharge of
Patients
The Duty to Treat in the Emergency Department
The Emergency Medical Treatment and Active Labor Act
(EMTALA) establishes the parameters for treatment, transfer and
discharge of all patients who seek emergency room assistance, and applies
to all participating Medicare hospitals with a “dedicated emergency
department” and to "any physician who is responsible for the
examination, treatment, or transfer of an individual in a participating
hospital, including a physician on-call for the care of such individual." 42
U.S.C. § 1395dd (1985); Ruiz v. Kepler, 832 F. Supp. 1444, 1446-47
(D.N.M. 1993) (holding that patients need not be indigent to be protected
under the Act and plaintiffs are not required to prove that the hospital
acted for economic motives in transferring them).

Chapter 4 Subsections
•••

• The Duty to Treat
in the Emergency
Department
• Additional
Discharge
Requirements

A. The Scope of EMTALA
The requirements of EMTALA apply when a person comes to a “dedicated emergency department”
(“DED”) of a hospital and “requests examination or treatment of a medical condition.” To be a DED under
EMTALA, at least one of the following must be true of the department or unit:
a. it is licensed by the State as an emergency room or emergency department;
b. it is held out to the public (by name, posted signs, advertising, or other means) as a place
that provides care for emergency medical conditions on an urgent basis without requiring a
previously scheduled appointment; or
c. it provided at least one-third of all its outpatient visits during the previous calendar year for
the treatment of emergency medical conditions on an urgent basis without requiring a
previously scheduled appointment.
42 C.F.R. § 489.24(b) (2013).
Individuals who “come to the emergency department” include those who present:
a. to the hospital’s DED, regardless of whether the DED is on the hospital’s main campus or offcampus;
b. on hospital property and request an examination or treatment for what may be an
emergency medical condition, or has such a request made on his behalf; or
c. in a ground or air ambulance owned and operated by the hospital, even if the ambulance is
not on the hospital property.
42 C.F.R. § 489.24(b). “Hospital property” is limited to the main campus as defined in 42 C.F.R. § 413.65
(2012) and includes the parking lot, sidewalk, and driveway. It excludes off-campus departments that do
not meet the definition of a DED, such as physician offices, rural health centers, skilled nursing facilities,
Prepared by:
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or other entities that participate separately under Medicare, or restaurants, shops, or other nonmedical
facilities.
Inside the hospital’s DED, the EMTALA obligations are triggered when a person or someone on
behalf of the person requests an examination or treatment for a medical condition, even if it is not an
emergency condition. The obligation is also triggered “if a prudent layperson observer would believe, based
on the individual’s appearance or behavior, that the individual needs examination or treatment for a
medical condition” 42 C.F.R. § 489.24(b)(1). Outside the hospital’s DED, EMTALA is triggered by a
request for examination or treatment for what may be an emergency medical condition or “if a prudent
layperson observer would believe based on the individual’s appearance or behavior, that the individual
needs emergency examination or treatment.” 42 C.F.R. § 489.24(b)(2).
EMTALA applies only to an individual who is not an inpatient of the hospital. Once the individual
has been admitted as an inpatient in good faith (i.e. not to avoid EMTALA obligations) or the individual
has begun outpatient services as part of an encounter, any further obligations under EMTALA are
discharged. 42 C.F.R.§ 489.24(a)(ii).

B. Initial Screening Requirements
Any individual who “comes to the emergency department” of a hospital and requests an
examination or treatment for a medical condition must be given an “appropriate medical screening
examination” (within the capabilities of the hospital's emergency department, including ancillary services
routinely available to the emergency department) to determine whether an “emergency medical condition”
exists. An “emergency medical condition” is defined as:
a. a medical condition manifesting itself by acute symptoms of sufficient severity such that the
absence of immediate medical attention could reasonably be expected to result in placing the
individual's health in jeopardy (or, with respect to a pregnant woman, the health of her unborn
child), serious impairment to bodily function, or serious dysfunction of any bodily organ or
part; or
b. with respect to a pregnant woman who is having contractions, where there is inadequate
time for safe transfer before delivery or where the transfer may pose a threat to the woman
or unborn child.
42 U.S.C. §§ 1395dd(e)(1)(A) & (B) (2011).
A hospital may not delay in providing the screening examination or necessary stabilizing treatment
in order to inquire about an individual's method of payment or insurance status. Reasonable registration
processes are permissible, however, provided that the inquiry does not delay screening or treatment or
unduly discourage individuals from remaining for further evaluation. 42 C.F.R. § 489.24(d)(iv). If the
examination does not reveal an emergency medical condition, the hospital does not have any further
obligations under EMTALA. 42 C.F.R. § 489.24(c). A hospital does not violate EMTALA if it fails to detect
or if it misdiagnoses an emergency condition. Sophocleous v. Lawrence Memorial Hospital, 250 Fed. Appx.
897 (10th Cir. 2007); Bryant v. Adventist Health Sys. West, 289 F.3d 1162, 1166 (9th Cir. 2002).
If an individual refuses to consent to the medical examination or treatment discussed above, the
hospital must inform the individual of the risks and benefits of foregoing the examination and treatment
and take all reasonable steps to secure the individual's written informed consent in refusing the
examination and treatment. See NMHA Form 4, Refusal to Consent to Treatment.

75

C. Treatment or Transfer Requirements
Where the hospital determines that an emergency condition exists, the hospital must provide for
(1) such further examination and treatment necessary to “stabilize the medical condition” or (2) an
appropriate transfer of the individual to another medical facility. A condition is “stabilized” when no
further material deterioration of the condition is likely to occur during the transfer of the individual from a
facility or, in the case of a pregnant woman, when the woman has delivered (including the placenta).
Transfer or discharge may not occur before an individual is stabilized unless one of the following
occurs: 1) the individual requests the transfer, in writing, after being informed of the risk of transfer and
of the hospital's obligation to treat, or 2) the physician signs a certification that, based on the information
available at the time of the transfer, the medical benefits which can be expected from treatment at another
facility outweigh the increased risks from the transfer. A summary of the risks and benefits, as well as the
reasons for the transfer, must be included in the certification. If a physician is not physically present in the
emergency department at the time of transfer, a “qualified medical person” may consult with the physician
and, if the physician determines that the benefits of transfer outweigh the risks, the qualified medical
person may sign the certification for transfer. The physician must subsequently sign the certification. 42
U.S.C. § 1395dd(c)(1).
In performing a transfer, the following requirements must also be satisfied:
a. the transferring hospital must provide all medical treatment within its capacity to minimize
the risk of transfer to the patient or unborn child;
b. the receiving facility has available space and qualified personnel for the treatment of the
individual, and has agreed to accept transfer of the individual and to provide appropriate
medical treatment;
c. the transferring hospital must send to the receiving facility all medical records relating to
the emergency medical condition that are available at the time of transfer including, among
other things, the name and address of any on-call physician who has refused or failed to
appear within a reasonable time to provide necessary stabilizing treatment(records that are
not available at the time of transfer, such as test results, must be sent as soon as
practicable); and
d. the transfer is effected through qualified personnel and transportation equipment, as
required including the use of necessary and medically appropriate life support measures
during transfer.
42 U.S.C. § 1395dd(c)(2). Hospitals with specialized facilities and regional referral centers may not refuse
to accept the transfer of an individual requiring such facilities if they have the capacity to treat the
individual.
Notwithstanding the above, during a declared emergency, hospitals located within the emergency
area are not subject to sanctions for transferring a patient in violation of EMTALA. 42 C.F.R. §
489.24(a)(2).

D. Additional Requirements
Hospitals with Medicare Provider Agreements must also comply with the following requirements:
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a. Maintain medical and other records related to individuals transferred to or from the
hospital for a period of five years from the date of transfer.
b. Maintain an on-call list of physicians who are on the hospital’s medical staff or have
privileges at the hospital, or who are on the staff or have privileges at another hospital
participating in a formal community call plan, in accordance with 42 C.F.R. §
489.24(j)(2)(iii), who will be available to provide treatment necessary after the initial
examination to stabilize individuals with emergency medical conditions who are receiving
services required under § 489.20 in accordance with the resources available to the hospital,
42 C.F.R. § 489.20(r)(2) (2009).
c. Furnish written notice to all patients at the beginning of their hospital stay or outpatient
visit if a doctor of medicine or a doctor of osteopathy is not present in the hospital 24 hours
per day, 7 days per week, in order to assist the patients in making informed decisions
regarding their care, in accordance with § 482.13(b)(2). The notice must indicate how the
hospital will meet the medical needs of any patient who develops an emergency medical
condition, as defined in § 489.24(b), at a time when there is no physician present in the
hospital. 42 C.F.R. § 489.20(w)(2009).
d. Post conspicuously in the emergency department a sign specifying individuals’ rights under
EMTALA with respect to examination and treatment for an emergency medical condition
and for women in labor.
e. Post conspicuously information indicating whether the hospital participates in the Medicaid
program. and
f.

Report to CMS or the State survey agency any time it has reason to believe it may have
received an individual who has been transferred in an unstable emergency medical
condition from another hospital in violation of the requirements of § 489.24(e).

See 42 C.F.R. 489.20.
In addition to the above, the following are some general recommendations for minimizing a
hospital's exposure and facilitating compliance with the statutory requirements:
a. Educate employees, the emergency department and on-call physicians about the statutory
requirements and penalties.
b. Develop rules and regulations for on-call physicians to provide the stabilizing treatment
required by the law, in the manner that best meets the needs of the hospital, including what
to do when a particular specialty is not available or the on-call physician is not available due
to circumstances beyond their control; and how to meet the needs of patients with
emergency medical conditions if the hospital elects to permit on-call physicians to schedule
other duties during the time that they are on-call.
c. If an examination reveals that an individual has an emergency medical condition or is in
labor, ensure careful documentation that the additional treatment necessary to stabilize or
treat the condition was provided.
d. After an examination is performed, ensure that any transfer or discharge is done in
compliance with statutory requirements. Adequate documentation of all treatments
received and of the risks and benefits of transfer is essential.

77

e. As a receiving facility, only refuse a request to receive a transfer if a legitimate reason exists
and it is documented (i.e., the hospital does not have the capacity or capabilities to treat the
individual).
f.

Plan for reporting other hospitals that improperly “dump” patients at the facility or refuse
to receive transfers. and

g. Work with local and state health departments to address emergencies and maintain a copy
of the governmental and community disaster plans that designate specific entities with
responsibility for handling emergencies.

E. Enforcement
Hospitals that knowingly, willfully or negligently violate EMTALA are subject to suspension or
termination of their Medicare Participation Agreements. Hospitals and physicians that knowingly or
negligently violate the Act may be assessed a civil monetary penalty of up to $50,000 per violation. A
physician who signs a certification for transfer may also be penalized if the physician knew or should have
known that the risks of transfer did not outweigh the benefits; or misrepresents an individual’s condition
or other information, “including a hospital’s obligation under this section.” If the certifying physician’s
violation is “gross and flagrant” or is repeated, the physician may be excluded from participation in
Medicare and state health care programs in addition to being assessed civil monetary penalties.
Furthermore, any individual injured or any medical facility that suffers a financial loss as a direct result of
a hospital's violation of the Act may bring a civil suit against the hospital and recover any damages
available under state law. 42 U.S.C. § 1395dd(d).

Additional Discharge Requirements
A. Discharge Planning
Although the decision to discharge a patient is that of the individual physician, well-defined
procedures for patient discharge should be established. These procedures can help prevent wrongful or
negligent discharge from a hospital, and thus avoid and minimize a hospital’s potential discharge liability.
In addition to the general advisability of establishing discharge procedures, hospitals with Medicare
Provider Agreements are required to establish a “Discharge Planning Process”. 42 U.S.C. § 1395(x)(ee)
(2015). To comply with federal requirements, the discharge planning process for a hospital with a
Medicare Provider Agreement should include the following elements:
a. The hospital must identify at an early stage of hospitalization those patients who are likely to
suffer adverse consequences upon discharge in the absence of adequate discharge planning;
b. The hospital must provide a discharge planning evaluation for patients identified as
indicated above (discharge planning evaluation should also be provided to any other patient
who requests such an evaluation);
c. The discharge planning evaluation must include an assessment of the patient's need for
appropriate post-hospital services, including hospice and post-hospital extended care
services and the availability of those services;
d. The evaluation must be made on a timely basis to ensure that appropriate arrangements for
post-hospital care can be made before discharge and to avoid unnecessary delays in
discharge;
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e. The evaluation should be included in the patient's medical record and the results of the
evaluation must be discussed with the patient or the patient's representative;
f.

Upon the request of a patient's physician, the hospital must arrange for the development
and initial implementation of a discharge plan for the patient; and

g. The discharge plan must be developed by or under the supervision of a registered
professional nurse, social worker, or other appropriately qualified personnel; not specify or
otherwise limit the qualified provider that may provide post-hospital home health services;
and identify (in a form and manner specified by the Secretary) any entity to which the
individual is referred in which the hospital has a disclosable financial interest or which has
such an interest in the hospital.
Once established, a hospital’s discharge procedures should be strictly followed. Indeed, hospital
liability may derive from failure to follow established discharge procedures. For example, if it is the policy
of a hospital emergency department is to provide a patient with a sheet of instructions that detail further
care of an injury or medical condition treated at the hospital, any harm that occurs to the patient as a
result of not having been given this information may lead to a judgment of negligence against the hospital.
Hospitals also may be liable to third parties injured as a result of the negligent or wrongful discharge of a
patient. See Chapter 1, Bases of Hospital Liability, Liability to Third Parties.

B. Patient-Requested Discharge
When a patient wishes to leave the hospital against medical advice, it is important to remember
that refusal to discharge a competent patient who wishes to leave may constitute false imprisonment even
though hospital personnel believe that the release would be medically unwise. Therefore, an attempt
should be made to discuss the situation with the patient in an effort to have the patient reconsider. If the
patient insists upon being discharged, the hospital should generally honor the request. However, to protect
the hospital against a later charge that it was improper to release the patient, a form such as NMHA
Form 15, Leaving Hospital Without Authorization and Against Advice, should be completed. As discussed
above, if the patient insists on leaving and has an emergency condition that has not been stabilized, NMHA
Form 4, Refusal to Consent to Treatment, should be completed. In addition, it should be documented in
the patient’s medical record that the risks and consequences of the decision were carefully discussed with
the patient.
Notwithstanding the above, a hospital can refuse to discharge a patient if, in the medical judgment
of the attending physician, the patient is suffering from a mental disorder and presents a danger of serious
harm to himself or to others. In this instance, the hospital should take steps to initiate emergency
involuntary detention and evaluation under the New Mexico Mental Health and Developmental
Disabilities Code. NMSA 1978, §§ 43-1-1 to 43-1-25. See the discussion in Chapter Five for further
information on these procedures. Likewise, if the patient’s representative seeks release against medical
advice for a minor or for an incompetent adult, and if the release would seriously endanger the patient, the
hospital should institute legal action to protect the wellbeing of the patient.

C. Discharge of Minors
A child should not be discharged to any person other than the legally responsible representative of
the child (usually the mother or father) without written authorization from that representative. Discharge
to the representative should be made only upon satisfactory identification based upon personal recognition
or credentials such as a driver's license, credit card, or membership card. If the minor is to be released to a
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person other than the parents for a purpose such as transporting the child home, transferring the minor to
another facility, or taking the child to a foster home, it is necessary for the hospital to obtain written
authorization of the person entitled to the custody of the minor and the written receipt of the person
authorized to take custody. See NMHA Form 16, Discharge of Minor.
In the case of adoption, a hospital should be sure that it releases the newborn to the custody of a
person duly authorized to remove the infant from the hospital. If the parent or parents have relinquished
control of the baby to a child placement agency, the agency may remove the child from the hospital. In
evaluating a relinquishment, note that under New Mexico law a mother may not be required to relinquish
her child before birth, nor is a relinquishment valid when it occurs within 48-hours of the birth of the
child. NMSA § 32A-5-21(G) (2005). In any case, the hospital should still endeavor to obtain the birth
parent or parents signed release allowing the child to be taken from the hospital by a representative of the
agency. See NMHA Form 16, Discharge of Minor.
If the parent or parents have relinquished custody of the child to proposed adoptive parents, the
attorney representing the adoptive parents should have obtained a court order authorizing him or her to
act on behalf of the adoptive parents. With a court order, the attorney may remove the child from the
hospital. However, the hospital still should require the birth parent or parents to sign a release allowing
the child to be taken from the hospital by the adoptive parent's legal representative. NMHA Form 16,
Discharge of Minor, may also be used for this purpose. The hospital should require production of the
written relinquishment of the child, signed by the natural parent or parents, and/or the court order
authorizing the attorney to act on behalf of the adoptive parents. Copies of these documents should be kept
in the child's medical records.
If the natural father appears at the hospital and asserts a claim to custody of the child, the hospital
should not release the child to adoptive parents or their agents until the child's status is clarified by court
order. However, the child may be placed in foster care by the New Mexico Children Youth and Families
Department if he or she is ready for release and any questions regarding who has the legal right to the
child are not yet resolved.

D. Temporary Absence Release
Generally, a patient should not be permitted to remain away from the hospital overnight without
being discharged. Under some circumstances, a doctor may grant permission to leave the hospital for a
brief period during the day. If this occurs, the patient is not discharged from the hospital, but is
temporarily "on leave." After having obtained written permission from his or her doctor to leave the
hospital for a short time, the patient should complete a form attesting to the patient’s understanding of the
physician’s recommendations during the period of temporary absence from the hospital. See NMHA Form
17, Temporary Absence Release, and Form 18, Physician Authorization of Temporary Absence. The
physician should also write appropriate orders for the temporary absence in the patient's medical chart.
The forms and the chart should indicate the hours during which the patient may be absent. The patient, of
course, should be advised of any risks involved. This could be accomplished by providing the patient and
his or her family with a set of instructions detailing the limitations on the patient's activity during this
period, medications to be taken, diet to be followed; and notification that the attending physician should
be contacted if complications arise. In terms of minimizing risks of liability, it is preferable to discharge the
patient rather than have the person physically out of the hospital, but technically still "admitted" to the
hospital.
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Chapter 5: Treatment of the Mentally Ill And
Developmentally Disabled
This chapter discusses, among other issues, necessary procedures for
admissions, emergency situations, commitment proceedings, clients'
Chapter 5 Subsections
rights and consent to certain types of treatment. It also includes an
•••
explanation of state requirements concerning the administration of
psychotropic medications and a delineation of the responsibilities of
• Generally Applicable
the physician and nurse in this area. Please note, however, that these
Provisions
discussions should serve only as a guide to the Mental Health and
Developmental Disabilities Code, NMSA 1978, Sections 43-1-1 et seq.
• Adult Specific
(the “Code”), and the Children’s Mental Health and Developmental
Requirements
Disabilities Act, NMSA 1978, Sections 32A-6A-1 et seq. (the “Act”). It
should not, therefore, be used as a substitute for a hospital's own
• Minors
policies and procedures, or for the opinion of the hospital attorney
about the handling of a particular case. In addition, local procedures
have been developed in many communities, which may differ somewhat from the statutory requirements.
Any hospital that has a significant number of admissions for mental illness or does a large number of
commitments should ensure that its physicians and its attorney are fully aware of local procedures for
handling these cases. These procedures are usually established by the local District Attorney’s Office.

Generally Applicable Provisions
Procedures involving treatment and voluntary and involuntary admissions for mental health and
developmental disability services are governed by the Code. Procedures for minors are covered under the
Act. The Code and Act provide specific procedural safeguards for the client at each stage of the process of
securing diagnosis and treatment. As the Code and Act do not distinguish between public and private
facilities with respect to commitment procedures, it is important that the requirements of the Code and the
Act be incorporated into the policies and procedures of every hospital.

A. Definitions
This chapter will use terms that are specifically defined in Section 43-1-3 (2013) and Section 32A6A-4 (2008), of the Code and Act, respectively. Summaries of the statutory definitions of the most
frequently used terms in this chapter follow.
a. Client - Any person, regardless of age, who is either requesting or receiving mental health or
developmental disabilities services or is present in a facility for the purpose of receiving
such services.
b. Mental disorder - A substantial disorder of the person's emotional processes, thought or
cognition which grossly impairs judgment, behavior or capacity to recognize reality, but
does not include developmental disability.
c. Developmental disability - A disability attributable to mental retardation, cerebral palsy,
autism or neurological dysfunction, which requires treatment or habilitation similar to that
provided to persons with mental retardation. Additionally, it is a severe chronic disability
Prepared by:
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that is attributable to a mental or physical impairment (or combination thereof) that is
manifested before a person reaches 22 years of age, is expected to continue indefinitely and
results in substantial impairment in 3 or more of the following areas: self-care, receptive
and expressive language, learning, mobility, self-direction, capacity for independent living,
economic self-sufficiency, and reflects the person’s need for special, interdisciplinary
supports that are lifelong or extended duration which are individually planned and
coordinated.
d. Evaluation facility - A community mental health or developmental disability program, or a
medical facility having psychiatric or developmental disability services available, including
the New Mexico Behavioral Health Institute at Las Vegas, Las Vegas Medical Center,
Presbyterian Anna Kaseman Hospital Emergency Department, University of New Mexico
Psychiatric Center Psychiatric Emergency Services, University of New Mexico Children's
Psychiatric Hospital, and Lovelace Medical Center-Downtown. If none of the above are
reasonably available or appropriate, the office of a licensed physician or a licensed
psychologist capable of performing a mental status examination adequate to determine the
need for involuntary treatment can be considered.
e. Residential treatment or habilitation program - Diagnosis, evaluation, care, treatment or
habilitation rendered on the premises of a mental health or developmental disabilities
facility, hospital, clinic, institution, supervisory residence or nursing home to a resident
client where one or more of the following measures are available: mechanical device to
restrain or restrict the patient’s movement, a secure seclusion area from which the child is
unable to exit voluntarily, a facility or program designed for the purpose of restricting the
child’s ability to exit voluntarily, and involuntary emergency administration of psychotropic
medication.
f.

Habilitation – Services, including behavioral health services based on evaluation of the
patient, that are aimed at assisting the individual to prevent, correct or ameliorate a
developmental disability. The purpose of habilitation is to enable the person to attain,
maintain or regain maximum functioning or independence. “Habilitation” includes
programs of formal, structured education, and treatment and rehabilitation services.

g. Consistent with the least restrictive means - The habilitation or treatment and the
conditions of habilitation or treatment that:
(1) are no more harsh, hazardous or intrusive than necessary to achieve acceptable
treatment objectives for the client,
(2) involve no restrictions on physical movement and no requirement for residential care
except as reasonably necessary for the administration of treatment or for the protection
of the client or others from physical injury, and
(3) are conducted at the closest suitable facility to the client's place of residence.
h. Likelihood of serious harm to self or others - It is more likely than not that in the near
future the person will:
(1) attempt to commit suicide or cause serious bodily harm to himself or herself by violent
or self-destructive means, as evidenced by behavior which causes, attempts or threatens
such harm, behavior which gives rise to the reasonable fear of such harm; or including
grave passive neglect (“Grave passive neglect” means failure to provide for basic
personal or medical needs or for one’s own safety to such an extent that it is more likely
than not that serious bodily harm will result in the near future (such as chronic failure
to feed oneself), or
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(2) inflict serious unjustified bodily harm on another person or commit a criminal sexual
offense. The threat to the other person must be such as to give rise to a reasonable fear
of harm.

B. Clients’ Rights
Any voluntary or involuntary adult or minor client receiving residential treatment or habilitation
services while residing on the premises of a facility has the following statutory rights:
a. Legal representation at all proceedings conducted under the Code and legal advice at any
time regarding one's status under the Code. The right to an attorney applies to nonresidential clients as well. If the client cannot afford an attorney, a lawyer must be
appointed by the court at no cost to the client. A child under 14 years of age shall be
represented by a guardian ad litem. A child 14 years of age or older shall be represented by a
guardian ad litem and by an attorney.
b. Private visits from his or her lawyer, physician, psychologist, ordained clergy or social
worker at any reasonable time, when necessary, and daily visits by persons of the client's
choosing, subject to reasonable time restraints when necessary for proper operation of the
facility and subject to restrictions by the client's physician for good cause.
c. Access to writing materials and stamps, regardless of ability to pay, and the right to send
and receive sealed and uncensored mail. These are subject to restrictions by a physician or
certified psychologist, except for mail to a court or to the client's attorney.
d. Reasonable private access to telephones, including reasonable long distance calls for
emergencies, regardless of ability to pay. This is subject to restrictions for good cause by a
physician or certified psychologist, except in the case of telephone calls to a court or to the
client's attorney.
e. Freedom to follow or abstain from the practice of religion. The facility must make
reasonable accommodations for religious worship and provide reasonable transportation to
nearby religious services.
f.

A humane psychological and physical environment, including a comfortable bed, adequate
linen changes, reasonable storage space and reasonable privacy in sleeping and personal
hygiene, except when curtailed for safety or therapy reasons as documented by the client's
physician.

g. Daily opportunities for physical exercise and outdoor exercise as well as reasonable access
to recreational areas and equipment.
h. A nourishing, well-balanced, varied and appetizing diet.
i.

Prompt and adequate medical attention, including a complete physical exam upon
admission and every 12 months thereafter. If a complete physical examination was given
within the preceding six months prior to admission, a second exam need not be conducted
upon admission unless the physician deems one necessary.

j.

A clean, safe and comfortable environment.

k. Freedom from unnecessary or excessive medication. Psychotropic medications must be
reviewed at least every 30 days.
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l.

Prompt treatment pursuant to an individualized treatment or habilitation plan, and
consistent with the least restrictive means principle.

NMSA 1978, §§ 43-1-4 (2007), 43-1-6 to -8 (1989), 32A-6A-6 (2007) and 7 (2007), and 32A-6A-12 (2015)
and 13 (2008).
Minors who reside at a treatment facility have the following additional statutory rights:
Free public education. Whenever appropriate, the minor should be educated in regular classes with nonhandicapped students. In no event shall a child be allowed to remain in an out-of-home treatment or
habilitation program for more than ten days without receiving educational services. If the child's
placement in an out-of-home treatment or habilitation program is required by an individualized education
plan that conforms to the requirements of state and federal law, the sending school is responsible for the
provision of education to the child. In all other situations, the local school district in which the out-ofhome treatment or habilitation program is located is responsible for the provision of educational services
to the child. NMSA 1978, § 32A-6A-12(A)(13) (2015).
Freedom from behavior modification programs involving “aversive intervention” or substantial
deprivations as defined in NMSA 1978, Section 32A-6A-4 (2008). Some aversive interventions and
therapies may be used if approved by the human rights committee of the Department of Health after a
thorough review of a detailed written description, goals and possible adverse effects. NMSA 1978, § 32A6A-8(B) (2007).
Freedom from the use of physical, chemical or mechanical restraint used for the convenience of a caregiver
or as a substitute for a planned program for behavior support. This does not include, however, protective
apparatus needed to protect an individual from imminent harm, consistent with the least restrictive means
principle; medical restraints prescribed by a physician or dentist as a health-related protective measure
during the conduct of a specific medical, surgical or dental procedure; or appropriate mechanical supports
used to achieve proper body position and balance. Also excluded from “physical restraints” is appropriately
holding a child for a very short time without undue force to calm or comfort the child or holding a child’s
hand to escort the child safely from one area to another. NMSA 1978, § 32A-6A-9 (2008).

C. Psychotropic Medication
Special statutory provisions are contained in the Code and Act concerning the administration of
medications to mentally and developmentally disabled persons. See NMSA 1978, §§ 43-1-6(I) (1989), 43-115(F) (2009), and 32A-6A-12(A)(12) (2015). In addition to specifying that the client has a right to be free
from unnecessary or excessive medication, state law requires the following:
a. Medication must not be used as a punishment, for the convenience of staff, as a substitute
for programs, or in quantities that interfere with the client's treatment or habilitation
program.
b. All prescriptions for psychotropic medication must be written with a termination date that
does not exceed 30 days.
c. Medication can only be administered pursuant to a physician's written or verbal order or by
another licensed person with prescriptive privileges. The verbal order must be noted
promptly in the medical records and signed by the physician within 24 hours. The
physician should indicate on the chart the behavioral or symptomatic baseline data upon
which the medication order was made.
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d. Medication must be administered only by a physician, nurse or supervised medical or
nursing student.
e. The attending physician must review, on a regular basis, the drug regimen of each resident
client under his or her care. and
f.

If a physician believes that the administration of psychotropic medication is necessary to
protect the client from serious harm that would occur while appointment of a treatment
guardian is pending, the medication can be administered on an emergency basis without
consent. When this is done, the physician must indicate in the medical record the nature of
the emergency and the reason that no treatment less drastic than the administration of
psychotropic medication without proper consent would have protected the client from
serious harm.

A hospital should develop a special consent form for use in documenting informed consent for the
administration of psychotropic medications. Valid informed consent must include a discussion with the
patient of the risks, benefits, and alternatives to the use of these medications. The form should be
developed in conjunction with the hospital's lawyer so that it complies with the expanding rights of
patients in this area. See NMHA Form 19, Consent to Psychotropic Medications. Additionally, pregnancy
tests should be performed on women and girls of child-bearing age who are being considered for
psychotropic medication. This suggestion is made as a result of medical studies that indicate that these
medications may be harmful to the development of the fetus or may interact with the delivery process.
The legal responsibility of the physician and the nurse regarding the administration of psychotropic
medications differ. It is a physicians' responsibility to obtain an informed consent from the patient, or
other person authorized by law, prior to the administration of psychotropic medications; order
medication; supervise the administering of the medication; note the medication in the medical records;
review the medication regimen; renew medication at least every 30 days, as necessary; not use drugs as a
punishment or for the convenience of the staff; not use excessive amounts of medication which may
interfere with the treatment or habilitation program; and document emergency use of psychotropic
medication. It is a nurses' responsibility to receive written and verbal medication orders; note verbal
orders in the patient's medical record; administer medications as ordered by the physician; supervise
medical or nursing students who administer medications ordered by the physician; and not use medication
as a punishment or for the convenience of the staff.

D. Psychosurgery, Convulsive Treatment, Experimental Treatment and
Behavior Modification
No psychosurgery, convulsive treatment, experimental treatment or behavior modification program
involving aversive stimuli or substantial deprivations can be administered to adults without proper
consent. If the client is incapable of informed consent then the court must be petitioned for the
appointment of a treatment guardian. NMSA 1978, § 43-1-15 (A) and (B) (2009). Currently, there are no
statutory provisions in New Mexico for the voluntary consent by a child’s custodian for the performance of
psychosurgery or convulsive treatment on a minor. No psychosurgery or convulsive treatment should
therefore be performed on a child, except by the order of a court upon finding that such treatment is
necessary to prevent serious harm to the minor. Consent of the minor or his or her parent to such
treatment without a court order is invalid and not a defense in a subsequent legal action involving such
treatment. Minors may not receive any form of aversive intervention except as provided in NMSA 1978,
Section 32A-6A-8(B) (2007).
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E. Use of Detention Facilities
Whenever possible, a person detained under the Code on an emergency basis should be taken
immediately to an evaluation facility. All mental health hospitals, psychiatric and developmental disability
departments of general hospitals and community and developmental disability programs qualify as
evaluation facilities. Detention facilities, as opposed to evaluation facilities, are to be used only as
temporary shelters in cases of extreme emergency when protective custody is necessary. A detention
facility may not be used for longer than 24 hours. If it is necessary to use such a facility, the Code requires
that the person must:
a. not be held in a cell with prisoners,
b. not be identified on records used to record custody of prisoners,
c. be provided adequate protection from possible suicide attempts, and
d. be treated with the respect and dignity due every citizen who is neither accused nor
convicted of a crime.
NMSA 1978, § 43-1-10(D) (2013).
It is recommended that the hospital administration, hospital counsel and the local law enforcement
agency establish joint policies and procedures concerning the emergency detention of mentally ill persons.
If a person is potentially violent or suicidal, the respective responsibilities of the hospital and the local
detention facility should be made clear. Since the person cannot be held longer than 24 hours at a
detention facility, mechanisms for making arrangements for transferring the person to an evaluation
facility also should be established.

F. Individualized Treatment or Habilitation Plans
Within 14 days of an adult client's admission to a facility, or 7 days of a minor client’s admission, an
individualized treatment or habilitation plan must be prepared. To the extent possible, each client should
participate in the preparation of his or her own individualized plan. The treatment or habilitation plan
must include:
a. the nature of the specific problem and the specific needs of the client;
b. the least restrictive conditions necessary to achieve the purposes of treatment or
habilitation;
c. intermediate and long-range goals, a statement and rationale for achieving those goals, and
a projected timetable for their attainment;
d. a description of proposed staff involvement with the client in order to attain these goals;
e. criteria for release to a less restrictive setting for treatment or habilitation, criteria for
discharge and a projected date for discharge; and
f.

for Indian children, an evaluation of the child's cultural needs and access to cultural
practices and traditional treatment.

NMSA 1978, §§ 43-1-9 (1993) and 32A-6A-7 (2007).
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A treatment or habilitation plan for resident clients must include:
a. mental status examination;
b. psychological assessment, which may include the use of psychological testing;
c. intellectual function assessment; and
d. educational, vocational, social, medication and physical assessments.
NMSA 1978, §§ 32A-6A-7(F) (2007) and 43-1-9(C) (1993). Cultural needs assessments also should be
made for children.
The law also sets forth provisions for monitoring the treatment plans. It also specifies that the
client, the client's parent (if a child), the client's attorney, any mental health or developmental disabilities
professional designated by the client, and the client's guardian or treatment guardian shall have access to
information in such plans. NMSA 1978, §§ 43-1-9(E) (1993) and 32A-6A-7(G) (2007).

G. Financial Responsibility
While indigent patients may receive care and treatment at state-operated facilities without charge,
the governing authorities of such facilities may require payment for the cost of care and treatment by all
other patients. NMSA 1978, §§ 43-1-25 (1978) and 32A-6A-28 (2007). Payment amounts must be
determined from established fee schedules based on ability to pay. Private hospitals are not expressly
required under law to take involuntary commitments of indigent patients. However, the Emergency
Treatment and Active Labor Act ("EMTALA") applies to a Medicare-participating hospital's emergency
psychiatric facilities and EMTALA prohibits denial of services or transfer of patient in need of a medical
screening evaluation and stabilizing treatment because they are unable to pay. In addition, hospitals that
receive Hill-Burton funds must provide a certain amount of free care to indigents.

H. Confidentiality and Release of Medical Records
Special statutory provisions exist regarding the confidentiality and release of medical records
concerning mental health or developmental disability services. NMSA 1978, §§ 43-1-19 (2009) and 32A6A-24 (2008). Detailed information about these laws is contained in Chapter Three.

I. Competence
It is important to remember that because a person is receiving or has received mental health or
developmental disability treatment services does not mean that he or she automatically is considered
legally incompetent. NMSA 1978, §§ 43-1-5 (2009) and 32A-6A-5 (2007). A specific finding of legal
incompetence must be made by a court after a hearing, based on a multitude of factors. In this regard, the
Code specifically states:
Neither the fact that a person has been accepted at or admitted to a hospital or institutional facility,
nor the receiving of mental health or developmental disability treatment services, shall constitute a
sufficient basis for a finding of incompetence or the denial of any right or benefit of whatever
nature which he would have otherwise.
NMSA 1978, § 43-1-5 (1977).
In New Mexico, minors fourteen years or older are also considered competent to consent to various
forms of treatment, including verbal therapy, without the consent of their legal custodians and
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psychotropic medication with notification of their legal custodian. NMSA 1978, § 32A-6A-15(A) & (B).
However, if the child of fourteen years or older is suspected of lacking competence, then guardianship
proceedings must be initiated in order to have a court establish whether a treatment guardian must be
assigned. The determination of incapacity must be made by two clinicians, one of whom shall be a person
who works with children in the ordinary course of that clinician’s practice. NMSA 1978, § 32A-6A16(B)(2007). The child can also contest a determination of his own incapacity by either a signed writing or
informing a clinician that he contests the determination. NMSA 1978, § 32A-6A-16(D)(2007). In the
presence of the child’s incapacity, the child’s legal custodian can then make mental health or habilitation
decisions for the child unless the child objects to the decision. NMSA 1978, § 32A-6A-16(A)(2007). Under
either scenario, the child may always ask for an involuntary treatment procedure that must be handled by
the court and includes the assignment of an attorney to the child. NMSA 1978, § 32A-6A-16(A)(2) (2007).

Adult Specific Requirements
A. Voluntary Admissions
Any adult may present himself or herself for voluntary admission or residential treatment or
habilitation. NMSA 1978, § 43-1-14(A) (2009). A guardian appointed under the Uniform Probate Code, an
agent or surrogate under the Uniform Health-Care Decisions Act or an agent under the Mental Health
Care Decisions Act or an agent under the Mental Health Care Treatment Decisions Act cannot consent to
the admission of an individual to a mental health care facility. If a guardian has full power or limited power
that includes medical or mental health treatment or, if the individual’s written advance health-care
directive or advance directive for mental health treatment expressly permits treatment in a mental health
care facility, the guardian, agent or surrogate may present the person to a facility only for evaluation for
admission. NMSA 1978, § 43-1-10 (E) (2013).
If a patient is admitted as a voluntary patient, he or she has the same legal rights as any other
voluntary medical patient. This includes the right to immediate discharge upon request. NMSA 1978, § 431-14 (C) and (D) (2009). If the client wants to leave and either the director of the facility or a physician
determines that the client requires continued confinement and meets the criteria for involuntary
commitment, proceedings for involuntary commitment must be initiated through the district attorney's
office on the first business day following the request for discharge. A patient has a right to a hearing on his
confinement within five days of his request for release. NMSA 1978, § 43-1-14(D) (2009). If the individual
does not meet the criteria for involuntary commitment, he or she must be released, although the facility
can indicate that the patient left against medical advice.

B. Emergency Involuntary Mental Health Admissions
Under NMSA 1978, § 43-1-10(A) (2013) of the Code, a police officer may detain and transport a
person for emergency mental health evaluation and care, in the absence of a court order, only if:
a. the person is otherwise subject to lawful arrest;
b. there are reasonable grounds for the officer to believe that the person has just attempted
suicide;
c. the officer, based upon his or her own observation and investigation, has reasonable
grounds to believe that the person, as a result of a mental disorder, presents a likelihood of
serious harm to himself or herself or to others, and requires immediate detention to prevent
such harm (upon arrival at an evaluation facility, the police officer must be interviewed by
the admitting physician or his or her designee); or
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d. a physician, a psychologist, or a qualified mental health professional licensed for
independent practice who is affiliated with a community mental health center or core
service agency has certified that the person, as a result of a mental disorder, presents a
likelihood of serious harm to himself or herself or to others, and requires immediate
detention to prevent such harm.
Under these circumstances, if the admitting physician, psychologist, or qualified mental health
professional finds that reasonable grounds exist to detain the person for evaluation and treatment, then
the person will be admitted. If the admitting physician or certified psychologist does not find reasonable
grounds to detain the person, however, the person must not be admitted. NMSA 1978, § 43-1-10(E) (2013).
Immediately upon arrival at the evaluation facility, the potential client must be informed orally and
in writing by the evaluation facility of:
a. the purpose and possible consequences of the proceedings;
b. the allegations in the petition, if one has been filed;
c. the right to a hearing within seven days of admission;
d. the right to communicate with a lawyer and an independent mental health professional of
his or her choosing; and
e. the right to receive necessary and appropriate treatment.
NMSA 1978, § 43-1-10(F) (2013).
As suggested above, every adult involuntarily admitted to an evaluation facility pursuant to NMSA
1978, Section 43-1-10 has the right to a hearing within seven days of admission unless such right is waived
after consultation with counsel. If further evaluation and treatment are deemed needed beyond the
emergency detention, a petition must be filed in district court within five days of the emergency admission.
The Code specifies in NMSA 1978, Section 43-1-11(A) (2009) what the petition must contain, who must file
it and to whom copies must be sent. The Code also specifies that the client must be represented by counsel
at the hearing and has the right to present evidence, including testimony by an independent mental health
professional of his or her own choosing, cross-examine witnesses and be present at the hearing. NMSA
1978, § 43-1-11(B) (2009).
After a hearing, the court may order commitment for no more than 30 days if it finds by clear and
convincing evidence that:
a. as a result of a mental disorder, the individual presents a likelihood of serious harm to
himself, herself or others;
b. he or she needs and is likely to benefit from the proposed treatment; and
c. the proposed commitment is consistent with the client's treatment needs and with the least
drastic means principle.
NMSA 1978, § 43-1-11(E) (2009). If the court finds that the client meets these criteria, the court will hear
further evidence to determine whether the client is capable of informed consent; if the court determines
the patient is incapable of giving informed consent, the court will appoint a treatment guardian for the
patient. NMSA 1978, § 43-1-11(F) (2009).
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To obtain commitment beyond the 30-day commitment period, a petition for extended
commitment may be filed within 21 days after the beginning of the 30-day period. The Code specifies what
the petition must contain, who must file it, to whom copies must be sent and procedural safeguards for the
client. NMSA 1978, § 43-1-12 (A) (2009).
If the judge or jury determines that there is a basis for continued commitment, the court may issue
a commitment order for a period not to exceed six months, except that when the patient has been
committed for two consecutive periods of commitment, any commitment commencing thereafter cannot
exceed one year. NMSA 1978, § 43-1-12(E) (2009).

C. Mental Health Hearing for Non-Emergency Situations
Any interested person, including a physician or family member, who reasonably believes that an
adult is suffering from a mental disorder and presents a likelihood of serious harm to himself, herself or
others, but does not require emergency care, may ask the district attorney to investigate. The district
attorney must then act within seventy-two hours of receiving a petition, which may include medical reports
or other particular evidence, to determine whether reasonable grounds exist to commit the adult for a 30day period of evaluation and treatment. If the district attorney determines that grounds for commitment
exist, he or she may petition the district court for a hearing. The court will issue a summons to the
proposed client to appear at the time designated for a hearing, which cannot be less than five days from the
date the petition is served. If the proposed client is summoned and has failed to appear, or appears without
having been evaluated, the court may order that the proposed client be detained for evaluation as provided
for in NMSA 1978, Section 43-1-10 (2013). Section 43-1-11(G) (2009) should be consulted if further
information is needed regarding procedural requirements for this type of hearing.

D. Involuntary Commitment of Developmentally Disabled Persons
If residential habilitation appears necessary, a legal guardian of a developmentally disabled person
may file an application for such services and shall include any pertinent medical and psychological
evaluations that have been completed. NMSA 1978, § 43-1-13(A) (2009). As a result of the application, the
developmentally disabled person may be treated and evaluated for up to 14 days. During this period the
accepting facility must prepare for the client an individual habilitation plan consistent with the least
drastic means principle. NMSA 1978, § 43-1-13(B) (2009). If continued services are necessary, a petition
must be filed for a hearing. The Code specifies what the petition must contain, to whom copies should be
sent and procedural safeguards for the client. Among other things, the client must be represented at the
hearing by an attorney. NMSA 1978, § 43-1-13(C) and (D) (2009). If the judge or a six-person jury
determines that there is a requirement for continued commitment, the court may issue an order or
residential placement for a period not to exceed six months. This determination must be based on clear
and convincing evidence that the client has a developmental disability that creates an imminent likelihood
of serious harm to himself, herself or others or that the person is so gravely disabled that residential
services are in his or her best interest and satisfy the least drastic means test. NMSA 1978, § 43-1-13(G)
(2009).

E. Consent to Treatment
The law presumes that a voluntary adult client who seeks mental health or developmental disability
services is capable of giving informed consent to treatment. Procedures for obtaining informed consent
should be handled in the same manner as with any other medical patient. Informed consent should be
obtained from the voluntary patient prior to the administration of psychotropic medication,
psychosurgery, convulsive therapy, experimental treatment or behavior modification that involves aversive
90

stimuli or substantial deprivation, or other non-routine forms of treatment. NMSA 1978, § 43-1-15(A)
(2009). Sample consent forms for psychotropic medication and electroconvulsive therapy appear in this
handbook. See NMHA Forms 19 and 20. If there is a question concerning the client's capacity to consent,
the physician should reconsider the person's status as a voluntary patient. See NMSA 1978, § 43-1-15(B)
(2009).
The law does not presume that an involuntary patient is legally incompetent. Therefore, if the
patient is capable of giving an informed consent to treatment, the proper procedures should be utilized. If
the physician believes that the patient is incapable of giving an informed consent, an application should be
made to the court to appoint a treatment guardian. NMSA 1978, § 43-1-11(B) (2009). In some counties, the
involuntary commitment order will include an order for the administration of psychotropic drugs, which to
a certain degree takes the place of the treatment guardian's role.
Once a petition to appoint a treatment guardian has been filed, a hearing on the matter must be
held within three court days. NMSA 1978, § 43-1-15(C) (2009). When the court appoints a treatment
guardian, it must specify the length of time during which the treatment guardian may exercise the
treatment guardian’s powers, up to a maximum period of one year. If at the end of the guardianship period
the treatment guardian believes that the client is still incapable of making the client’s own treatment
decisions, the treatment guardian must petition the court for reappointment or for appointment of a new
treatment guardian. NMSA 1978, § 43-1-15 (J) (2009).
Pending completion of the proceedings, the physician may, on an emergency basis only, administer
psychotropic medication that he or she believes necessary to protect the patient from serious harm. In
doing so, the physician must include in the patient's record:
a. an explanation of the nature of the emergency, and
b. the reason why no less drastic treatment than the administration of such medication
without consent would have protected the patient from serious harm.
NMSA 1978, § 43-1-15(M) (2009).
Once appointed, a treatment guardian has the legal authority to provide substituted consent for the
patient and the physician should remember that the right to receive information regarding treatment and
prognosis applies to the treatment guardian as it would to the patient. All disclosure requirements are
transferred to the substitute decision-maker and the consent obtained from this person must be
"informed." The treatment guardian must make a decision on behalf of the client whether to accept
treatment, depending on whether the treatment appears to be in the client’s best interest and is the least
drastic means for accomplishing the treatment objective. In making a decision, the treatment guardian
must consult with the client and consider the client’s expressed opinions, if any, even if those opinions do
not constitute valid consent or rejection of treatment. The treatment guardian must also give consideration
to previous decisions made by the client in similar circumstances when the client was able to make
treatment decisions. See NMSA 1978, § 43-1-15 (F) (2009). Notwithstanding the above, note that any
decision made by a treatment guardian may be appealed by the patient, physician or treatment
professional by filing an appeal with the court within three days after receiving the treatment guardian's
decision. NMSA 1978, § 43-1-15(I) (2009).
The powers of a legal guardian of an incapacitated person are slightly different, and set forth in the
New Mexico Uniform Probate Code. NMSA 1978, §§ 45-5-301 to -404. Under the Probate Code, the
guardian of an incapacitated person has the same powers, rights and duties respecting the incapacitated
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person that a parent has respecting his unemancipated minor child. In exercising health-care powers, a
guardian may consent or withhold consent that may be necessary to enable the incapacitated person to
receive or refuse medical or other professional care, counsel, treatment or service. That decision must be
made in accordance with the values of the incapacitated person, if known, or the best interests of the
incapacitated person if the values are not known. NMSA 1978, § 45-5-312(B)(3) (2009). In order to avoid
any problems, the facility may wish to have the guardian expressly appointed by the court as a guardian
allowed to make treatment decisions for the client.

Minors
A. Voluntary Admissions
In New Mexico, there are no statutory provisions that permit the voluntary admission of a
developmentally disabled minor to a residential treatment program. A child younger than fourteen years of
age may be admitted to a residential treatment or habilitation program for a period not to exceed sixty
days with the informed consent of the child's legal custodian, subject to certain requirements. NMSA 1978,
§ 32A-6A-20 (B) (2008). Among other things, the child and his or her parent or legal custodian must
knowingly and voluntarily execute a consent to admission document that includes a clear statement of the
legal custodian's right to voluntarily consent to or refuse the child's admission, the legal custodian's right
to request the child's immediate discharge from the residential treatment program at any time and the
legal custodian's rights when the legal custodian requests the child's discharge and the child's physician,
licensed psychologist or the director of the residential treatment or habilitation program determines that
the child needs continued treatment. NMSA 1978, § 32A-6A-20(C) (2008). Each statement in this form
must be clearly explained in the child’s and legal custodian’s primary language, if that is their language of
preference, and in a manner appropriate to the child’s and legal custodian’s developmental abilities. Each
statement must also be initialed by the child’s legal custodian. NMSA 1978, § 32A-6A-20(C) (2008). The
executed voluntary consent to admission must be filed in the patient's hospital record within twenty-four
hours of admission. NMSA 1978, § 32A-6A-20(D) (2008).
The director of a residential treatment or habilitation program or the director's designee must, on
the next business day following the child's admission, petition the court to appoint a guardian ad litem for
the child. When the court receives the petition, the court will appoint a guardian ad litem. NMSA 1978, §
32A-6A-20(F) (2008). Within seven (7) days of the admission, the guardian ad litem will meet with the
minor, the child’s legal custodian and the child’s clinician and determine whether the child’s legal
custodian understands and consents to the child’s admission and whether the admission is in the minor’s
best interest and consistent with the least restrictive means principle. NMSA 1978, § 32A-6A-20(G)
(2008).
On the next business day following the minor's admission and the filing of the legal custodian’s
consent to admission in the medical record, the director of the residential treatment or habilitation
program or his designee must notify the district court (or the special commissioner, if one is appointed
pursuant to NMSA 1978, Section 32A-6A-25 (2007) of the admission and provide the child’s name, date of
birth and the date and place of admission. The court or commissioner must then establish a sequestered
court file. NMSA 1978, § 32A-6A-20(E) (2008).
As suggested above, a legal custodian who consents to admission of a child to a residential
treatment or habilitation program has the right to request the child's immediate discharge from the
residential treatment or habilitation program. If this is requested, the director, physician or other staff
must provide for the child's immediate discharge and remit the child to the legal custodian's care. The
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residential treatment or habilitation program must also notify the child's guardian ad litem. However, if
the director of the residential treatment or habilitation program, a physician or a licensed psychologist
determines that the child requires continued treatment and that the child meets the criteria for involuntary
residential treatment, then either shall request, on the first business day following the request for
discharge, that the children's court attorney initiate involuntary residential treatment proceedings. The
children's court attorney may petition the court for such proceedings. The child has a right to a hearing
regarding the child's continued treatment within seven days of the request for release. NMSA 1978, § 32A6A-20(J) (2008).
A minor voluntarily admitted to a residential treatment program pursuant to NMSA1978, § 32A6A-12(C) (2008) has the right to an immediate discharge upon his or her own request, except where the
director of the program, a physician or certified psychologist determines that the minor requires continued
treatment and that he or she meets the criteria for involuntary residential treatment. In such case, if the
child’s legal custodian is unavailable to take custody of the child and immediate discharge of the child
would endanger the child, the residential treatment or habilitation program may detain the child until a
safe and orderly discharge is possible. The residential program must notify the Children, Youth and
Families Department Protective Services Unit if the parent, guardian or custodian refuses to accept
physical custody of the minor for an abuse and neglect or family in need of court-ordered services
investigation. The Department may take the child into protective custody pursuant to the provisions of the
Abuse and Neglect Act or the Family in Need of Court-Ordered Services Act. NMSA 1978, § 32A-6A-20(M)
(2008).
A residential treatment or habilitation program must review the admission of a child at the end of a
sixty-day period after the date of initial admission, and the child's physician or licensed psychologist must
review the admission to determine whether it is in the best interests of the child to continue the
admission. NMSA 1978, §32A-6A-20(K) (2008). NMSA 1978, Section 32A-6A-20 (2008) should be
consulted for detailed procedural requirements regarding admission, release, continued treatment and
treatment reviews for minor residents of mental health programs.

B. Involuntary Commitments
Any person who believes that a minor is in need of residential mental health or developmental
disabilities treatment because of a mental disorder or developmental disability may request that a
children’s court attorney file a petition with the district court for involuntary placement. The procedural
requirements for this process are set forth in Section 32A-6A-22(D) (2007) of the New Mexico statutes.
The minor has an absolute right to be represented by counsel at a commitment hearing, which
must be held within seven days of emergency admission to a residential facility or within five days of a
minor's declaration that he or she wishes to terminate voluntary admission to a treatment facility. NMSA
1978, § 32A-6A-22(G) (2007).
Under NMSA 1978, § 32A-6A-22(K) (2007), the court may order a minor committed only if there is
clear and convincing evidence that:
a. as a result of a mental disorder or developmental disability, the minor needs and is likely to
benefit from the proposed treatment; and
b. the proposed commitment is consistent with the minor's treatment or habilitation needs
and with the least restrictive means principle.
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A person seeking involuntary commitment of a minor may request the minor's admission on an emergency
basis pending a hearing if the person believes there is a substantial likelihood that the minor will cause
bodily harm to himself, herself or others. If the child is admitted, appointment of counsel and other
procedures shall then take place as provided elsewhere in NMSA Section 32A-6A-22(N) (2007).

C. Emergency Mental Health Evaluation
A minor may be taken to an evaluation facility by a peace officer if the officer has reason to believe
the minor has just attempted suicide or as a result of a mental disorder presents a likelihood of serious
harm to himself, herself or others and that immediate detention is necessary to prevent such harm or if a
physician, psychologist or licensed independent social worker certifies to the above, or the peace officer
has an involuntary placement order issued by a tribal court that orders the child be admitted to an
evaluation facility. NMSA 1978, § 32A-6A-19 (A)(1)-(4) (2007).
The director of the evaluation facility must then complete an emergency evaluation of the minor.
NMSA 1978, § 32A-6A-19(D) (2007). A court order is not required in this instance. If the admitting
physician or psychologist determines that reasonable grounds exist to detain the minor for evaluation and
treatment, the minor may be detained. The minor must be informed orally and in writing of his or her
right to counsel, right to communicate with an attorney, guardian ad litem or mental health professional of
his or her choosing, and right to a hearing within seven days. NMSA 1978, § 32A-6A-19(E) and (F) (2007).
The facility should then begin procedures for either voluntary or involuntary commitment as indicated.

D. Consent to Treatment
In New Mexico, the age of majority is 18 years of age. If legally competent, and 18 years of age, a
person will be treated as an adult for purposes of medical consent. Basic rules regarding minors and
consent are discussed in Chapter Two.
Generally, minors (those under the age of 18) require parental consent prior to receiving medical
treatment. However, special consent requirements exist for certain types of mental health treatment.
These requirements are discussed in this section and are summarized in the chart that appears at the end
of this chapter. Any minor, 14 years or older, may consent, with or without parental consent, to various
forms of verbal therapy. For children under 14 years of age, the clinician may conduct an initial assessment
and provide medically necessary early intervention service limited to verbal therapy with or without the
consent of the legal custodian if such service will not extend beyond two calendar weeks. If, at any time,
the clinician has a reasonable suspicion that the child is an abused or neglected child, the clinician must
immediately make a child abuse and neglect report. NMSA 1978, § 32A-6A-14(B) (2007). Procedures for
obtaining an informed consent should be handled in the same manner as with any other medical patient.
See the discussion in Chapter Two concerning legal requirements for an informed consent.
Treatment, habilitation, psychotherapy, and psychotropic medications may be administered to a
minor under the age of 14 only with the informed consent of the minor's parent or guardian. NMSA 1978, §
32A-6A-14(A) (2007). A child 14 years of age or older is presumed to have capacity to consent to treatment
without consent of the child's legal custodian, including consent for individual psychotherapy, group
psychotherapy, guidance counseling, case management, behavioral therapy, family therapy, counseling,
substance abuse treatment or other forms of verbal treatment that do not include aversive interventions.
Psychotropic medications may be administered to a child fourteen years of age or older with the informed
consent of the child. When psychotropic medications are administered to a child 14 years of age or older,
the child's legal custodian must be notified by the clinician. NMSA 1978, § 32A-6A-15 (A) and (B) (2007).
Notwithstanding the above, neither a minor nor his or her parent can consent to psychosurgery or
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convulsive therapy under the current New Mexico statutes. Such treatment may be performed on a minor
only pursuant to an order of the district court, upon the court's finding that such treatment is necessary to
prevent serious harm to the minor. Consent of the minor or his or her parent to such treatment without a
court order is not a defense in any subsequent legal action involving such treatment.
Pending completion of the proceedings to appoint a treatment guardian and on an emergency basis
only, a licensed physician may administer psychotropic medication that he or she believes necessary to
protect the minor from serious harm. The physician must include in the patient's record:
a. an explanation of the nature of the emergency, and
b. the reason why no treatment that is less drastic than the administration of such medication
without consent would have protected the minor patient from serious harm.
Such medication may be administered on an emergency basis only until procedures for obtaining
appropriate consent or a court order for appointment of a treatment guardian are completed. When
medication is administered to a child on an emergency basis, the child's legal custodian and the child's
attorney or guardian ad litem must be notified by the residential treatment or habilitation program. NMSA
1978, § 32A-6A-17(L) (2007).

E. Summary of Legal Consent Requirements for Mental Health Treatment
of Minors
1. Circumstances Requiring Parental Consent
If patient is:
a. Under 14, psychotropic medications. NMSA 1978, § 32A-6A-14(A) (2007).
b. Under 14, verbal therapy beyond an initial assessment lasting more than two weeks.
NMSA 1978, § 32A-6A-14 (B) (2007).
c. Under 14, residential treatment for a mental disorder or habilitation. The child’s legal
custodian must knowingly and voluntarily execute a consent for admission document
and follow procedures outlined in NMSA 1978, § 32A-6A-20(C) (2007).
d. 14 or older, voluntary admission for in-patient treatment. NMSA 1978, § 32A-6A-21(C)
(2007). A voluntary admission also requires the consent of the child and the child has a
right to an attorney within 72 hours even under a voluntary admission. NMSA 1978,
32A-6A-21(D) (2007).
2. Circumstances Requiring Parental Notification
If patient is:
a. 14 or older, voluntary administration of psychotropic medication with the child’s
consent, the legal custodian shall be notified by the clinician. NMSA 1978, § 32A-6A15(B) (2007).
3. Circumstances Not Requiring Parental Consent
If patient is:
a. Under 14, verbal therapy for the purposes of an initial assessment lasting no more than
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two weeks. NMSA 1978, § 32A-6A-14(B)(2007).
b. 14 or older, verbal therapy including individual psychotherapy, group psychotherapy,
guidance counseling, case management, behavior therapy, family therapy, counseling,
substance abuse treatment or other forms of verbal treatment that do NOT include
aversive interventions. NMSA 1978, § 32A-6A-15(A) (2007).
c. Under 18, on emergency basis, psychotropic medications for a limited duration while
petition for treatment guardian is pending. The rationale must be documented in the
treatment record. If the child is in a residential setting, the child’s legal custodian (and
attorney or guardian ad litem if assigned) must be notified by the program. If the child
is not in a residential setting, the clinician must petition for a pickup order pursuant to
Section 19 of the Act and have the child transported to a residential facility where the
medication will be administered. NMSA 1978, § 32A-6A-17(L) (2007).
4. Circumstances Requiring Court Action
If patient is:
a. Under 18, psychosurgery. There are no current statutory provisions in New Mexico for
psychosurgery consents for minors by their legal custodians.
b. Under 18, electroconvulsive therapy. There are no current statutory provisions for
convulsive therapy consents for minors by their legal custodians.
c. Under 18, appointment of a treatment guardian. NMSA 1978, § 32A-6A-17(A) (2007).
d. Any child, under the age of 14, admission to a residential treatment or habilitation
facility. Must be performed through a procedural filing with the district court as
outlined in NMSA 1978, Section 32A-6A-20 (2008).
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Chapter 6: Reproductive Health Care
Contraception
Chapter 6 Subsections

A. Availability of Services
Under New Mexico law, family planning is an essential component of
standard health care and must be readily accessible to all who want and need
such services. NMSA § 24-8-1 to 8 (1973) (amended 2015) (“The Family
Planning Act”). In order to ensure that family planning information and
services are readily available, health care facilities (including hospitals,
clinics, intermediate care facilities, nursing homes, and pharmacies) may
not, absent recognized exceptions, subject any person to any standard or
requirement in order to receive such services. The only recognized
exceptions to this prohibition, i.e. the only requirements permissibly
applied to persons seeking family planning services, are the following:

•••

• Contraception
• Sterilization
• Abortion
• Assisted
Conception

a. A requirement of referral to a physician or a physician assistant, advanced practice
registered nurse or certified nurse-midwife working within that person’s scope of practice
when the requested family planning service is for services other than information or nonprescription items;
b. A requirement imposed by law or regulation as a prerequisite to the receipt of a family
planning service; or
c. A payment for service when payment is required in the ordinary course of providing the
particular service to the person involved.
NMSA § 24-8-5 ( 2015). Exception (c) above is limited in two important ways. First, in-state programs and
family planning service programs that are publicly funded must provide family planning information free
of charge. Second, family planning services and family planning information must be furnished by state
programs to medically indigent persons free of charge and to all others at a cost consistent with their
ability to pay. NMSA § 24-8-7 (1973).
Any hospital or clinic that includes in its bylaws or other policy statement any provision setting out
standards or requirements contrary to those limited exceptions listed above, or that interferes with the
physician-patient relationship concerning any family planning service, will not be issued a license or a
renewal of a license. NMSA § 24-8-6(C) (1973). Notwithstanding, there are two situations in which a
hospital may decline to provide family planning services. First, a hospital may decline to admit a person
for the purpose of sterilization on moral or religious grounds. Note, however, that this exception may not
apply in the context of a person who has been admitted for another purpose (i.e. delivery). NMSA § 24-86(A)(2) (1973). Second, a hospital may refuse to provide family planning services when the refusal is based
upon the judgment of a physician, or a physician assistant, advanced practice registered nurse or certified
nurse-midwife that is working within that person’s scope of practice given in the specific case of the person
for whom services are refused and such judgment is based on valid medical reasons. NMSA § 24-8-4
(2015).
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B. Contraceptive Drugs and IUDs
To ensure safe and effective use of contraceptive drug products and intrauterine devices (“IUDs”),
the U.S. Food and Drug Administration (“FDA”) requires that patients, including those served in hospitals,
be fully informed of the proper method of use and the benefits and risks involved in the use of these
medications and products. Specifically, the FDA regulations require that each user of an oral contraceptive
drug be given a written summary of essential information (from the Package Insert or P.I.). Hospitalized
patients must be given this information when the drug is first provided. These regulations also apply to the
use of Mifepristone, a prescription drug used for medical abortion (also known as RU-486). For further
details on the information required to be provided as to other forms of contraceptive drugs and IUDs, see
21 C.F.R. §§ 310.501, 310.502, and 310.515 for contraceptives; 21 C.F.R § 884.5330 for female condoms; 21
C.F.R § 884.5350 for contraceptive diaphragms; and 21 CFR § 884.5360 for IUDs.

Sterilization
There are two generally accepted definitions of sterilization. A therapeutic sterilization is
commonly understood to be a procedure necessary to preserve the life or health of the patient. With a
therapeutic sterilization, the whole reproductive system or part of the reproductive system is removed due
to medical necessity. A non-therapeutic sterilization, also referred to as “contraceptive sterilization” or
“voluntary sterilization,” is primarily for the purpose of preventing reproduction, is not a necessary part of
the treatment of an existing illness or injury, or is not medically indicated as an accompaniment of a
medically necessary operation on the genitourinary tract.
In general, the rules governing informed consent by competent adults for therapeutic and nontherapeutic sterilizations alike are the same as the rules governing consent by competent adults for any
other kind of medical or surgical procedure. That said, the Family Planning Act, NMSA § 24-8-1 to 8
(2015), applies to sterilization by implication as sterilization is one aspect of family planning. Under the
Act, hospitals and clinics cannot set special standards for anyone receiving family planning services. For
example, hospitals and their medical staffs cannot require any person upon whom a sterilization operation
is to be performed to meet any special qualifications that are not imposed on individuals seeking other types
of operations in the hospital. NMSA § 24-1-14 (1973). Among other things, this means that spousal consent
cannot be required prior to performing a sterilization. Notwithstanding, as discussed in the section above,
there are certain instances when hospitals may decline to perform sterilizations and/or admit persons for
sterilizations. See Section A above for more details.
New Mexico law does not address sterilization of mentally or developmentally disabled adults and
minors. When someone proposes that a child or adult be involuntarily sterilized, or the physician is
unsure of the adult's ability to consent, the person's constitutional right to have children and control his or
her body is in jeopardy and must be protected by the courts. The best policy for a public or private hospital
would be to require a court order authorizing the sterilization. Consent by the parent or legal guardian
probably does not provide adequate due process for the patient or the assurance that the decision is in the
patient's best interest. Case law in other jurisdictions indicates that parental consent for sterilization may
not be valid and a physician or hospital relying on parental consent could incur liability. See In the Matter
of Mary Moe, 432 N.E.2d 712 (Mass. 1982); In Re Penny N., 414 A.2d 541 (N.H. 1980); In re Guardianship
of Hayes, 608 P.2d 635 (Wash. 1980).
In addition to the above, there are several federal requirements specific to federally-funded
sterilizations. Under the current regulations, an individual for whom sterilization is proposed must be at
least 21 years old when consent is obtained and cannot be mentally incompetent or institutionalized. 42
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C.F.R. § 50.206. Hysterectomies performed solely for sterilization purposes will not be reimbursed under
federally funded programs. 42 C.F.R. § 50.207. Also, informed consent must be documented by use of a
consent form approved by the U.S. Department of Health and Human Services. See NMHA Form 21,
Consent to Sterilization, which is a copy of the currently approved consent form. The form must be signed
by the patient, the interpreter (if one is needed), the person who obtains the consent, and the person who
will perform the sterilization procedure. Spousal consent is not required. Informed consent may not be
obtained while the individual is in labor or childbirth, seeking to obtain an abortion, or under the influence
of alcohol or other drugs. There must be a period of not less than 30 days and not more than 180 days
between the signing of the consent form and the performance of the sterilization procedure. This latter
provision may be waived only in cases of premature delivery or emergency abdominal surgery if at least 72
hours have passed since the individual has given informed consent to the sterilization. For details
regarding informed consent, see 42 C.F.R. §§ 50.204 and 50.205. Remember that these requirements
pertain only to sterilizations that are paid for with federal funds. Consent to a non-federally funded
sterilization should be obtained in the same manner as consent to any other surgical procedure.
Liability for a negligently performed sterilization exists in the form of "wrongful birth", "wrongful
conception" and "wrongful pregnancy" causes of action. In these actions the parents of the child are
normally seeking to recover the expense of re-sterilization, the expenses incurred during the pregnancy
and delivery and, most importantly, the expenses of rearing the child, normally to the age of majority.
Under New Mexico law, however, this last category of damages is only available when a parent “can prove
a breach of the duty to inform.” Provencio v. Wenrich, 150 N.M. 457, --, 261 P.2d 1089, 1097 (2011). In this
context, the “duty to inform following a failed sterilization procedure requires doctors, at a minimum, to
provide patients with adequate and timely information about the failed sterilization procedure and the
patient's continued fertility . . .” Id. Importantly, “any successful warning must include information that is
objectively understandable, delivered in a manner that is reasonably likely to convey the desired
information to the patient in a meaningful way, keeping in mind that most patients are not medically
trained and need help understanding the full ramifications of professional jargon.” Id.
Wrongful birth, conception and pregnancy actions should not be confused with "wrongful life"
actions. "Wrongful life" is essentially a third party action brought by the child on his or her own behalf. In
a wrongful life action, the child asserts that, because of a hospital or physician's negligent treatment of the
child's mother, the child was born with an impairment. The child is seeking compensation for having to
live with this impairment. A majority of the courts that have considered these cases have refused to allow
recovery, opining that it is impossible to measure damages based on the differences between a defective
existence and nonexistence. Once again, however, when the child has received an injury due to the
negligence of the physician, damages for the treatment of that injury have been awarded. See Monusko v.
Postle, 437 N.W.2d 367 (Mich. 1989).

Abortion
When a patient and her physician decide an abortion is indicated, the operation should be treated
as any other surgical procedure. The consent of the patient should be obtained on a basic Consent to
Specialized Treatment or Procedure Form, such as NMHA Form 7, Consent to Specialized Treatment or
Procedure, Including Surgery and NMHA Form 8, Consent to Anesthesia. Once performed, the New
Mexico Vital Statistics Act requires that an induced abortion be reported to the State Registrar of Vital
Statistics within five days of the abortion by the person in charge of the institution in which the induced
abortion was performed. NMSA § 24-14-18 (1981). Despite the foregoing, under New Mexico law, a private
hospital is not required to admit a patient for the purpose of an abortion and no person may be forced to
participate in an abortion if he or she objects on moral or religious grounds. NMSA § 30-5-2 (1969).
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Additionally, a health care practitioner, as defined in the New Mexico Uniform Health-Care Decisions Act,
may decline to comply with an individual instruction or health care decision for reasons of conscience.
NMSA § 24-7A-7(E) (1997).
When a minor seeks an abortion, whether parental consent may be required likely depends on
whether the hospital is public or private. At present, there is no clear legislative pronouncement in New
Mexico regarding whether parental consent may be required for minors seeking abortions. While The Family
Planning Act, NMSA § 24-8-5 ( 2015, provides that neither the state, local governments nor health facilities
can restrict access to family planning services except for specified exceptions, the Act’s definition of family
planning services applies only to “medically accepted procedure[s] to prevent pregnancy." NMSA § 24-8-2(A)
and (B). Interpreted literally, this does not appear to include abortion. That said, while New Mexico law
specifically gives minors the right to consent to treatment for sexually transmitted diseases, NMSA § 24-1-9
(1993); examination and diagnosis of pregnancy, NMSA § 24-1-13 (1973); and prenatal, delivery and
postnatal care by a licensed health care provider, NMSA § 24-1-13.1 (2001), a similar right to consent to an
abortion absent parental consent is not found in the Act. Nonetheless, in Planned Parenthood of Central
Missouri v. Danforth, 428 U.S. 52 (1976), the U.S. Supreme Court found that minor and adult women have
a constitutionally protected right to an abortion. Therefore, in the absence of legislation in New Mexico
limiting this right, it is safe to conclude that public hospitals may not require parental consent before
performing abortions on consenting minors. See 70 Op. Att’y Gen. 91 (1970). On the other hand, private
hospitals likely could condition the performing of abortions for minors on the obtaining of parental
consent. Because of the evolving nature of this area of law, the hospital's policies concerning consent for
abortion should be reviewed by the hospital's lawyer and revised as often as necessary.
In the reverse of the above scenario, when an abortion is requested by a parent for a minor who
herself does not consent, at least one court has held that neither the parents nor the court have the power
to order the abortion. In re Doe, 533 A.2d 523 (R.I. 1987). Substituted consent for an abortion for an
incompetent or developmentally disabled adult is also probably not adequate for authorizing an abortion.
A court order, following a full hearing on the issues involved, should be adequate authorization. A hospital
confronted with this problem should seek advice from its legal counsel.

Assisted Conception
The terms “assisted conception,” “medically assisted conception” and “donor-assisted conception”
are now generally used to refer to those medical procedures that result in the conception of an embryo
and/or the birth of children. The terms refer to a pregnancy resulting from fertilizing an egg of a woman
with sperm of a man by means other than sexual intercourse, or implanting an embryo. Artificial
insemination and in vitro fertilization are examples of assisted conception. Hospitals should keep current
on regulations regarding assisted conception because the law in this area is rapidly evolving. Legal
problems and questions involving assisted conception should be directed to the hospital's attorney.

A. Artificial Insemination
There are two categories of potential liability that stem from artificial inseminations. First,
hospitals and physicians could incur liability as a result of the birth of a child with a defect caused by error
in the insemination or follow-up. Disclosure of all significant risks is, therefore, very important. Second,
the doctor may be considered to have assumed responsibility, the nature and limits of which have not yet
been determined by the law, when he or she selects a donor or judges the fitness of a donor offered by the
couple or the woman who wishes to be artificially impregnated. To avoid this liability, it is important that
the ultimate decision as to the sperm donor be made by the patient and the patient is informed of any risks
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in doing so. For sample forms, see NMHA Form 22, Consent to Artificial Insemination and Form 23,
Application to Serve As A Donor.
The legal status of a child born as a result of artificial insemination is important to the child in that
it affects the child’s support and inheritance, but it is also important to the practices of the hospital or
clinic performing the insemination because much of the child’s legal status depends on events that occur
prior to insemination. With that in mind, note that New Mexico law views any person who provides eggs,
sperm, or embryos for or consents to assisted reproduction with the intent to be the parent of the child as a
parent of the resulting child. NMSA § 40-11A-703 (2010). To demonstrate this, the intended parent or
parents must consent to the assisted reproduction by signing a record before placement of the eggs, sperm
or embryos. Donors must also consent before retrieval of the donors’ eggs or sperm. NMSA § 40-11A704(A) (2010).
In regards to documentation, note that all papers relating to the assisted reproduction - whether
part of a court, medical or any other file - are subject to inspection only upon an order of the district court,
or with the consent, in a signed record, of the donor(s) and the parent(s) who consented to the assisted
reproduction or the child born as a result of the assisted reproduction (if eighteen years or older). NMSA §
40-11A-704(C) (2010).

B. Medical Guidelines and Recommendations
In establishing policies and procedures for assisted conception, several guidelines should be kept in
mind. First, potential donors should be screened for transmittable diseases by medical history, physical
examination and laboratory tests as indicated. Health facility policies and procedures related to assisted
conception and donor/recipient screening should be determined in consultation with reproductive
medicine practitioners. Whenever possible, policies and procedures should be based on clinical guidelines
published by authoritative organizations such as the American College of Obstetricians and Gynecologists.
Second, the proposed recipient should be informed about the existence of amniocentesis and other
available genetic testing and be given the opportunity to have these performed. Third, a physician and/or
health facility who performs an artificial insemination should keep a permanent record of: 1) the names
and addresses of the doctor, donor and recipient; 2) the results of the medical examination as well as
serological and all other tests; and 3) the date of artificial insemination. The medical history of the donor
should also be retained.
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Chapter 7: Newborns Procedures
Newborn Metabolic Screening Program
A. Availability of Services

Chapter 7 Subsections

The New Mexico Newborn Metabolic Screening Program requires
that screening tests for congenital diseases be given to every newborn
infant within certain designated time periods following birth. NMSA § 241-6 (1973) (amended 2014), NMAC 7.30.6.9 ("Newborn Screening"). The
screening tests must include, at a minimum:

•••

• Newborn
Metabolic
Screening Program

• Newborn
1. 3-methylcrotonyl-CoA deficiency;
Prophylaxis
2. 3-OH 3-CH3 glutaric aciduria;
3. argininosuccinic acidemia;
• Circumcision
4. mitochondrial acetoacetyl-CoA thiolase deficiency;
5. biotinidase deficiency;
6. carnitine uptake defect;
7. citrullinemia;
8. congenital adrenal hyperplasia;
9. congenital hypothyroidism;
10. cystic fibrosis;
11. galactosemia;
12. glutaric acidemia type I;
13. Hb S/beta-thalassemia;
14. hearing deficiency;
15. homocystinuria;
16. isovaleric academia;
17. long-chain L-3-OH acyl-CoA dehydrogenase deficiency;
18. maple syrup urine disease;
19. medium chain acyl-CoA dehydrogenase deficiency;
20. methylmalonic acidemia;
21. multiple carboxylase deficiency;
22. phenylketonuria;
23. proponic acidemia;
24. sickle cell anemia;
25. trifunctional protein deficiency;
26. tyrosinemia type I;
27. very long-chain acyl-CoA dehydrogenase deficiency; and
28. critical congenital heart disease by means of a test performed using a pulse oximeter before
the newborn infant is discharged from the hospital or birthing facility where the newborn
infant was born. For the purposes of this paragraph, “pulse oximeter” means a device that
measures the oxygen saturation of arterial blood.

Additionally, effective January 1, 2011, or upon the determination of the Secretary of the New
Mexico Health Department (“Department”) that these screening tests are reasonably available, whichever
is later, the following screening tests will also be required:
1. acid maltase deficiency or glycogen storage disease type II;
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2.
3.
4.
5.

globoid cell leukodystrophy;
Gaucher’s disease;
Niemann-Pick disease; and
Fabry disease.

NMSA § 24-1-6 (B) 2014). The regulations also provide for screening of any other congenital disease or
condition for which testing may be required, on the basis of a formal recommendation made by the New
Mexico Pediatrics Society to the Department. Hospitals should remain informed of changes in the
Newborn Metabolic Screening Program regulations. Parents may object to the hospital drawing blood for
these tests, but this must be in writing. NMSA 24-1-6 2014).
According to regulations promulgated by the New Mexico Department of Health, NMAC 7.30.6.1 et
seq., hospitals must comply with the following testing procedures:
1. Every newborn must receive tests on two blood samples: the first one obtained between
24-48 hours of age; the second one obtained between the 10th and 14th day after birth. The
second sample may be taken at a hospital, outpatient medical clinic and facility, outpatient
laboratory, primary care provider’s office or by a midwife.
2. All birthing facilities, and midwives, in NM are required to practice uniform discharge
screening regardless of the age or feeding status of the newborn.
3. Newborns who require any anticipated transfusion must have a blood sample taken before
the procedure. If a sample is obtained after the transfusion, rather than before, the facility
is still required to submit the sample for screening. Prematurity and transfusion status must
be noted on the collection form in the space provided.
4. In the case of an inter-hospital transfer of an infant, the transferring hospital shall provide
written notification to the receiving hospital indicating whether or not a specimen has been
taken prior to transfer. Following transfer, the receiving hospital shall assume responsibility
of the specimen in accordance with the applicable regulations. If a newborn screening kit
has been issued by the birth hospital to the infant, it shall be sent with the infant ensuring
that both facilities are notified of the results.
Collection forms provided through the Department must be completed for each blood sample. Each
specimen must be forwarded to the address indicated on the collection form within 24-hours of the time
that the sample was taken. If the infant is discharged before the second sample is taken, the hospital,
birthing center or midwife is required to inform the parents of the requirement for a second blood test.
Also, the PCP, birthing hospital midwives, nurses, nurse practitioner or physician shall give the parents
educational brochures supplied by program, and shall advise them where the test may be obtained.
Positive or questionable test results are to be reported immediately by the contracted outreach lab shortterm follow-up program and/or department of health’s children’s medical services newborn screening
program to the physician for the need for further testing. Contact with the parents of the child will be by
the physician, who is responsible for contacting and informing the parents of the need for further testing.
If no physician is named, the parents or guardians will be contacted directly. All results will be reported to
the hospital and physician for placement in the child's record. NMAC 7.30.6. 12 .
A "Newborn Metabolic Screening Program Informational Statement and Waiver," written by the
Health and Environment Department, should be given to the parents to read along with the Department's
brochure, "Information to Parents on the Newborn Screening Program." Copies of both materials may be
obtained, without charge, from the Children’s Medical Services division of the Department of Health.
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Since most newborns leave the hospital prior to the second required blood test, it would be
advisable for the hospital to have the parents sign a form similar to NMHA Form 24, Testing After
Discharge of Newborn Child. The form should be executed in duplicate, with a copy given to the parents
along with the written materials discussed above. A copy of the form should be retained by the hospital.
Parents or legal guardians have the right to waive requirements for testing of their newborn.
NMSA § 24-1-6(A); NMAC 7.30.6.9(A). The refusal must, however, be based on a full disclosure of the
risks and alternatives. NMAC 7.30.6.9. In addition to having parents read the "Newborn Metabolic
Screening Program Informational Statement and Waiver," the state regulations require that parents be
given an oral explanation regarding the need for these tests and the consequences of not having them
done. NMAC 7.30.6.10. If the parents, after receiving both written and oral explanations of the risks and
alternatives, still refuse to allow the testing, they must sign a written waiver. Id. A waiver form is provided
on the back of the "Newborn Metabolic Screening Program Informational Statement and Waiver."
Hospitals may want to use a more detailed form in which the parents or guardians specifically object to the
testing and release the hospital, its personnel, physicians and others from liability. See NMHA Form 25,
Refusal to Participate in Newborn Metabolic Screening Program, which may be completed in lieu of the
state waiver form. The waiver form used should be executed in duplicate; a copy of the form should be
provided to the parents or guardians and a copy placed in the child's medical records. In the event that the
parents refuse to sign the hospital's version of the waiver, they should be asked to sign the waiver form
provided by the state. NOTE: A release of liability is not available to public hospitals insured through the
New Mexico Risk Management Division.

Newborn Prophylaxis
A hospital is also responsible for developing procedures that comply with Health Department
regulations concerning the use of silver nitrate to prevent infant blindness due to gonorrhea. NMAC 7.30.7
et seq. The regulations require that each newborn be treated with silver nitrate as soon as possible after
birth. NMAC 7.30.7.8(A). If a parent objects to the use of silver nitrate, either tetracycline or erythromycin
may be used. NMAC 7.30.7.8(F). There is no provision in the law or regulation allowing the parent or
guardian to refuse this prophylaxis. If the parent or guardian objects to the administration of silver nitrate
solution, his/her only choice is between the administration of 1 percent tetracycline or 0.5 percent
erythromycin. Id. The parent or guardian’s objection and the prophylaxis given should be recorded. If a
parent’s objection to the prophylaxis cannot be overcome, NMHA Form 26, Refusal to Permit Prophylactic
Agent in Eyes of Newborn, can be used to document this.

Circumcision
Circumcisions are performed on male infants for many reasons. When a circumcision is to be
performed by a physician in the hospital, a special consent form should be utilized. See NMHA Form 27,
Consent for Circumcisions.
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Chapter 8: Blood Transfusions and Blood-Related
Hazards
Hospital Liability for Hepatitis and HIV
A. The “Blood Shield Statute”

Chapter 8 Subsections

New Mexico law limits hospital liability for the transmission of
hepatitis and human immunodeficiency virus (HIV) via transfusions of
blood, blood products or organ donations where the claim is based on a
theory of strict liability or breach of implied warranty. However, a hospital
is not immune from liability for an injury caused by negligence or willful
misconduct. The applicable statute, known as the "Blood Shield Statute,"
states:
The procuring, furnishing, donating, processing, distributing
or using of human whole blood, plasma, blood products,
blood derivatives, human tissue or organs or any component
thereof, shall not give rise to any implied warranties of any
type and the doctrine of strict tort liability shall not be
applicable to the transmission of hepatitis or human
immunodeficiency virus in the blood, plasma, blood products,
blood derivatives, human tissue or organs or any component
thereof. Nothing in this section shall be construed as
affecting the liability of any person, firm, corporation or other
organization for negligence or willful misconduct.

•••

• Hospital Liability
for Hepatitis and
HIV
• Transfusion Errors
• Refusal of Blood
Transfusion
• Blood Donors
• Employee Safety
Precautions

NMSA § 24-10-5 (1987).

B. Hepatitis
The major risk of liability for the transmission of hepatitis faced by hospitals occurs when
employees, patients or visitors are exposed to contaminated blood via needles, surgical instruments or
other "sharps." Hospital infection control and safety committees are responsible for developing and
implementing procedures to minimize the risk of such exposure. In addition, the Occupational Safety and
Health Administration (OSHA) has promulgated standards for blood borne pathogens that apply to all
hospitals and health facilities. See Section E below.

C. Human Immunodeficiency Virus
Although cases have been brought against blood banks alleging negligence in the screening of
blood, most of these cases concern donations and transfusions given before HIV screening became
standard practice. The outcomes of these cases depended on the extent of knowledge regarding screening
possibilities at the time of the particular donation. These cases generally did not involve health care
providers unless those providers operated blood banks.
Since HIV Screening became standard practice, hospital and physician liability for the transmission
of HIV through blood transfusion has arisen in two general contexts. Both contexts fall within the
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exception to the "Blood Shield Statute." Hospitals and physicians have been found liable for the
transmission of HIV when (a) the transfusion was not medically appropriate; or (b) the hospital or
physician failed to obtain proper informed consent for the transfusion. For example, an Ohio jury awarded
a $12 million judgment against a hospital to a woman who received HIV infected blood during cosmetic
surgery. The plaintiff charged that the blood was not needed, was given by the hospital without her
permission or the knowledge of her attending physician, and despite the fact that she had previously made
an autologous donation. The Red Cross, which supplied the blood, settled out of court prior to trial.
Hospitals may also be liable for the transmission of HIV to employees or patients through exposure
to contaminated needles or other "sharps." In order to minimize potential liability, hospitals should
develop and maintain policies and procedures designed to minimize the risk of such exposure.
Additionally, hospitals should develop procedures for the treatment of any exposed individual. Failure to
create, update and follow such policies may be seen as a departure from the legally accepted standard of
care. In order to be held liable, many jurisdictions addressing the issue have held that the plaintiff must
have actually been exposed to HIV. See Carroll v. Sisters of St. Francis Health Serv., 868 S.W.2d 585
(Tenn. 1993) (declined to follow by Marchica v. Long Island R. Co., 31 F.3d 1197 (2nd Cir. 1994)); Barrett v.
Danbury Hosp., 654 A.2d 748 (Conn. 1995) (distinguished by Fisher v. McDonald’s Corp., 810 A.2d 341
(Conn.Super. 2002)). However, a New Mexico decision has held that proof of actual exposure is not
required in a suit for negligent infliction of emotional distress based on fear of contracting HIV. Madrid v.
Lincoln Cty Med. Ctr., 923 P.2d 1154 (N.M. 1996).

D. Precautions and Informed Consent
Informed consent should be obtained for blood transfusions. Any consent to a blood transfusion
from the patient or their representative should include an acknowledgment indicating that they have been
informed that all blood transfusions contain the risk, however minimal, of transmitting hepatitis and/or
HIV. Prior to the administration of a transfusion, a written consent form similar to NMHA Form 29
Consent to Blood Transfusion, should be signed by the patient or the patient's legal representative.
Patients contemplating elective surgery should be informed of not only the risks associated with
transfusion, but also alternative treatments available, including autologous donation, directed donation,
and, if applicable, surgical alternatives such as intra-operative cell salvage.

Transfusion Errors
Transfusion errors occasionally occur due to confusion between patients or blood products.
Hospitals should establish appropriate procedures and exercise reasonable care to avoid the mismatch of
requisitions, samples for cross-match, or units of blood. Every requisition for blood or blood products
should carry the patient's full name, hospital number, age, sex and the name of his or her doctor.
Transfusion reactions should be reported promptly, and the results of the investigation of the transfusion
reaction should be retained for future medical and legal purposes. For these situations, the hospital should
use a form, such as NMHA Form 30, Transfusion Reaction Report and NMHA Form 31, Investigation of
Transfusion Reaction.
It is important to note that a hospital's liability for transfusion errors may extend beyond its direct
patient. The leading case in this area is Renslow v. Mennonite Hospital, 367 N.E.2d 1250 (Ill. 1977), in
which the hospital was held liable for damages to an infant whose mother was sensitized by an improper
transfusion several years prior to conception. This type of injury is known as a preconception tort.
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Refusal of Blood Transfusion
A. Adults
Some patients, including those who are Jehovah's Witnesses, may refuse to permit a transfusion
ordered by a physician, although they may not object to the use of blood substitutes. A competent adult
patient has the right, within certain limits, to refuse medical treatment. This right includes refusing
recommended blood transfusions when that refusal could result in the patient's death. A competent
patient's right to refuse treatment may be overridden by a compelling state interest. In some jurisdictions,
for example, courts have held that the welfare of minor children is a compelling state interest. In New
Mexico, a hospital should consult legal counsel regarding a petition for the court's determination pursuant
to the Uniform Health-Care Decision Act, NMSA § 24-7A-14 (1997) ("Judicial Relief"), if the patient
refusing a blood transfusion has minor children.
When a competent adult refuses a blood transfusion or other medical treatment based on religious
or personal beliefs, the hospital should obtain a proper refusal and release form. See NMHA Form 32,
Refusal to Consent to Blood Transfusion. If an adult patient is refusing a transfusion, and is thought to be
incompetent by the treating physician, either a court order should be obtained or a surrogate decisionmaker should be appointed. If a parent or relative refuses to consent to a transfusion for an incompetent
patient, similar procedures should be considered.

B. Minors
Parents generally have a right to consent to or refuse treatment on behalf of their minor children.
An exception exists for unempancipated minors fourteen years or older. These minors may give consent to
their own medically necessary health care so long as they have the capacity to consent and are either living
apart from their parents or legal guardian or are the parent of a child.
When the parent has the right to consent to or refuse treatment on behalf of his/her minor
children, such autonomy, while constitutionally protected, is not absolute. Under the doctrine of parens
patriae, the state has a right and duty to protect children. See Jehovah’s Witnesses in State of Wash. v.
King County Hosp. Unit No. 1, 390 U.S. 598 (1968). If a parent fails to provide a child with adequate
medical care, then the state is justified in intervening. When a parent refuses to consent to a needed blood
transfusion, the hospital must apply to the court for an order for the blood or blood products for the child,
unless the provisions of the Uniform Health-Care Decisions Act apply. NMSA § 24-7A-6.1 (2015)
("Decisions for unemancipated minors"). When this situation arises, an Application for Court Order,
similar to NMHA Form 33, may be prepared and filed with the court by the hospital's lawyer. Alternatively,
the hospital may petition under the Uniform Health-Care Decisions Act for such an order. NOTE: In
Bernalillo County, the Second Judicial District Court has an emergency on-call judge available to hospital
attorneys for such emergency orders. The hospital attorney must request the on-call judge's after-hours
contact information from the Court’s Clerk’s Office (505-841-7425).
In emergency situations, when parental consent is not obtainable and any delay in receiving the
blood or blood products is likely to cause the patient's death, blood should be administered. If the
parents/guardians were not available, they must be advised of the transfusion given as soon as possible
thereafter. The reasons for the urgency of the transfusion should be documented.
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C. Objections by Medical Staff Members
Some staff may object to administering blood on religious grounds. The Uniform Health-Care
Decision Act, NMSA §§ 24-7A-1 et seq., provides that the physician or other health care provider may
refuse to provide treatment for reasons of conscience. See NMSA § 24-7A-7 (1997). However, the provider
still must assist in transferring the care of the patient to another willing provider, unless the patient, the
patient's agent or the surrogate decision-maker refuses such assistance. Moreover, the hospital may
request that, when feasible, health care providers give the hospital advanced notice of cases in which they
will not provide treatment so that the hospital can assure that willing providers are available. However, not
every case will necessarily be predictable and the hospital should reasonably weigh the size of the
institution, the availability of other staff, the effect upon morale, and the effect on patient care.

Blood Donors
A hospital should obtain informed consent from a blood donor prior to a donation, after disclosure
of the possible risks of donating blood. Lawsuits may arise from complications such as serious hematoma
or thrombophlebitis at the venesection site, injuries due to fainting before or after donating blood, and
diseases resulting from blood donation. Private hospitals may request that the donor sign a release in an
effort to prevent legal action. (See NMHA Form 28, Release of Blood Donor.) Public hospitals insured by
the New Mexico Risk Management Division, however, are not permitted to obtain releases of liability from
their patients.

Employee Safety Precautions
The OSHA Bloodborne Pathogens regulations (29 C.F.R. § 1910.1030) require that health facilities
provide immunization with hepatitis B vaccine and vaccination series to all employees who have
occupational exposure. The mandated immunization must be made available, at no cost to the employee,
at a reasonable time and place; and must be performed by or under the supervision of a licensed physician
or under the supervision of another licensed health care professional and provided according to Public
Health Service recommendations. Vaccination also must be offered to an employee with occupational
exposure within ten working days of an assignment unless the employee has previously been vaccinated, is
demonstrated to be immune through antibody testing or the vaccine is contraindicated for medical
reasons. 29 C.F.R. § 1910.1030(f)(1-2).
In the event of an employee exposure incident, the health facility must also provide post-exposure
evaluation, treatment and follow-up. More specifically, the employer must immediately make available to
the exposed employee a confidential medical evaluation and follow up that includes the following:
1. documentation of the route and circumstances of exposure;
2. identification and documentation of the source individual, unless the identification is not
feasible or is prohibited by state law;
3. the source individual's blood must be tested for hepatitis and HIV after consent is obtained
(if consent cannot be obtained then that fact should be documented);
4. where applicable, the results of the source individual's tests must be made available to the
exposed employee, and the employee must be informed of applicable laws and regulations
concerning disclosure of the identity and infectious status of the source individual;
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5. with the consent of the exposed employee, his or her blood must be tested for HBV
(hepatitis B) and HIV serological status;
6. administration of post-exposure prophylaxis, when medically indicated, as recommended
by the US Public Health Service;
7. counseling; and
8. evaluation of reported illness following exposure that includes providing the employee with
a copy of the evaluating physician's written opinion, which must be limited to state whether
or not hepatitis B vaccination is indicated and that the employee has been informed of the
results of the evaluation and has been told about any medical conditions resulting from
exposure that require further evaluation or treatment. 29 C.F.R. § 1910.1030(f)(3).
Additionally, each facility is required to develop a written Exposure Control Plan that conforms to the
requirements as elaborated in 29 C.F.R. § 1910.1030(c). The regulations apply the principles of "universal
precautions" to the workplace and specify rules regarding work practice controls, protective equipment
and housekeeping procedures. 29 C.F.R. § 1910.1030(d). Facilities must also develop and implement a
blood borne pathogens communication plan that utilizes labels and signs for hazardous materials and
information and training for employees. 29 C.F.R. § 1910.1030(g). The regulations specify requirements
for recordkeeping including the maintenance of an accurate record for each employee with occupational
exposure. 29 C.F.R. § 1910.1030(h).
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Chapter 9: Treatment of Alcohol and Drug Abuse

Voluntary Admissions to Treatment Facility
An approved treatment facility may receive any intoxicated
person, alcohol-impaired person, and/or drug-impaired person who
voluntarily applies to be received as a client. NMSA § 43-2-11
(2005). A client who voluntarily submits himself for treatment in
accordance with the Detoxification Reform Act has the same legal
rights as any other voluntary medical patient. The record of the
voluntary admission must be kept confidential and may not be
disclosed except by court order or upon receipt of a waiver and
release executed by the client. NMSA § 43-2-11(C).

Chapter 9 Subsections
•••

• Voluntary Admissions to
Treatment Facility
• Involuntary Commitment
to Treatment Facility
• Chemical Tests of Breath
or Blood
• Liability Risk Problems
with Alcohol and Drug
Abuse Patients
• Confidentiality and
Release of Medical
Records

The method of discharge for a voluntary client depends on
whether the client is intoxicated at the time discharge is requested. If
a voluntary client is intoxicated and asking to be discharged, the
client must be discharged pursuant to provisions set forth in NMSA
§ 43-2-8(E) (2005). If a voluntary client is not intoxicated, the client
must be discharged upon the client’s request or, in the absence of
such request, at the discretion of the facility’s administration. NMSA
§ 43-2-11. If a voluntary client leaves a treatment facility with or
against the advice of the administration in charge of the facility, the New Mexico Department of Health
must make reasonable provisions for the client’s transportation to another facility or to the client’s home.
NMSA § 43-2-11(C).

Involuntary Commitment to Treatment Facility
A. Protective Custody of Intoxicated or Incapacitated Persons
An intoxicated or incapacitated person may be committed to an approved treatment facility at the
request of a physician or law enforcement officer, if the physician or officer has probable cause to believe
that the person to be committed:
a. is disorderly in a public place;
b. is unable to care for his/her own safety;
c

has threatened, attempted or inflicted physical harm on himself, herself or another;

d. has threatened, attempted, or inflicted damage to the property of another;
e. is likely to inflict serious harm on himself/herself or another unless committed; or
f.

is incapacitated by alcohol or drugs.
Prepared by:
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An "incapacitated person" is defined as a person, who as a result of use of alcohol or drugs, is unconscious
or has his or her judgment otherwise so impaired that he or she is incapable of realizing and making
rational decisions. NMSA § 43-2-2(G). A refusal to undergo treatment is not conclusive evidence of lack of
judgment as to the need for treatment. NMSA § 43-2-8(A). (2005).
If taken to a treatment facility, the administration of the facility must provide the patient with an
opportunity to contact a member of his or her family as soon as practicable. NMSA § 43-2-20 (2005).

B. Application for Protective Custody
A physician or law enforcement officer must direct a written application for commitment to the
administrator of the facility. Said application should state the facts supporting the need for protective
custody. The administrator of the facility may refuse an application if the treatment facility is at its
relevant capacity or if the person to be committed is deemed too ill, injured, disruptive, or dangerous to
himself or others to be managed at the facility.
An intoxicated person committed to or held in protective custody by a physician or law
enforcement officer may not be detained in the facility:
a. once the person’s blood or breath alcohol concentration level is zero, if alcohol-impaired,
and there is no probable cause to believe that the person remains at risk of physical harm to
himself or others; or
b. for more than seventy-two hours after admission assuming the person is clinically stable.
NMSA § 43-2-8(E) (2005).

C. Transportation
Any intoxicated person who is furnished transportation, shelter or treatment under The
Detoxification Reform Act is liable to the furnishing city, county or treatment facility for the reasonable
cost of providing that transportation, shelter or treatment. NMSA § 43-2-21 (2005).

Chemical Tests of Breath or Blood
The New Mexico Implied Consent Act, NMSA §§ 66-8-105 to 112 (2003), provides that any person
who operates a motor vehicle within this State is deemed to have given consent, under certain
circumstances, to a chemical test of his or her breath or blood to determine the drug or alcohol content.
The law requires that a test of blood or breath must be administered at the direction of a law enforcement
officer having reasonable grounds to believe the person has been driving a motor vehicle under the
influence of alcohol or drugs. The act provides, however, that:
1. Only a physician, nurse, laboratory technician or technologist (phlebotomist) may withdraw
blood to determine its alcohol or drug content, NMSA § 66-8-103 (1978) (this restriction
does not apply to breath tests,);
2. The physician, nurse, technician or technologist who draws a blood sample at the direction
of a police, judicial or probation officer, and the hospital where the blood is drawn, may not
be held liable in any civil or criminal action for assault, battery or false imprisonment if the
Implied Consent Act is applicable;
3. The law does not protect a hospital or its employees from liability for their negligent acts;
and
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4. The law does not require that the test be requested in writing by the officer. However, for
its own protection, the hospital should require that the request be written. (See NMHA
Form 35, Direction To Take Blood Sample By Law Enforcement Officer.)
The statute further requires that the person to be tested be given an opportunity to choose and
arrange for a second test in addition to the test performed at the direction of a law enforcement officer.
(See NMHA Form 36, Consent to Taking of Additional Blood Sample by Physician Of Patient’s Own
Choosing, which may be used for this purpose.) Both this test, and the test ordered by the law enforcement
officer will be paid for by the agency that the officer represents. If the person tested requests information
about the tests performed, full information must be given to him or her as soon as it is available.
Arrangements to cover these situations should be made in advance between local law enforcement officials
and hospital personnel.
When feasible, the hospital should obtain consent from any patient before a test is administered,
even if the hospital believes that the Implied Consent Act applies. (See Form 34, Consent/Refusal to Blood
Sample Taking.) In cases where informed consent cannot be obtained because of death, unconsciousness
or impaired mental status due to alcohol or drugs, consent to the test is implied by the statute. NMSA § 668-108 (1978). Additionally, as held in State v. Wyrostek, 108 N.M. 140, 767 P.2d 379 (Ct. App. 1989), it is
not necessary to first arrest an unconscious person before taking his or her blood. In a case involving a
dead, unconscious, or person otherwise unable to refuse consent, the hospital should require that the
request for the test be in writing from the requesting police officer. (See NMHA Form 35, Direction To
Take Blood Sample By Law Enforcement Officer.)
Importantly, a person may revoke the consent implied by the Implied Consent Act by refusing to
submit to chemical tests requested by a law enforcement officer. If a person refuses a test, none may be
administered unless a search warrant is issued by a municipal, magistrate or district court judge. NMSA §
66-8-111 (2005). If the individual refuses to permit the test to be performed, the hospital staff should not
force the person to submit. Under the Implied Consent Act, the fact that the person refused to take the test
will be used in a later prosecution. However, it is not the responsibility of the hospital to force the person
to comply.

Liability Risk Problems with Alcohol and Drug Abuse Patients
Consider all patients who are going through withdrawals from alcohol and drugs as high-risk
patients. This is especially true if they require restraints. Such patients should be monitored at frequent
intervals. Recent lawsuits in other jurisdictions have been brought for incidents by such patients involving
choking, strangulation, burns, suicides, and suicide attempts. Because this is an area of high potential
liability, special care should be taken with these patients.

Confidentiality and Release of Medical Records
Special federal and state requirements exist regarding the confidentiality, use and disclosure of
protected health information, and confidentiality of alcohol and drug abuse rehabilitation patient records.
Detailed information about these laws is contained in Chapter 3.
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Chapter 10: Patient Self Determination and
Treatment of the Terminally Ill
Many state and federal laws effect the patient’s right to determine
the course of his or her own medical care, as well as the treatment
of the terminally ill. Among other things, these laws focus on the
distinction between requests made by competent adult patients to
withhold treatment or terminate treatment and requests made by
other persons on behalf of patients who are incompetent,
unconscious, or otherwise unable to give consent or refuse
treatment. In any case where the hospital or practitioner has any
question about the validity of an advance directive, such as a
durable power of attorney for health care decisions or "living will"
document, or where objection to a proposed treatment is registered
by a family member or surrogate decision-maker, maintenance
medical treatment should not be withheld until the issue has been
resolved in consultation with the hospital’s attorney.

Chapter 10 Subsections
•••

• Patient SelfDetermination
• Advanced Directives and
Life-Sustaining Treatment
• Durable Powers of
Attorney
• Orders Not to Resuscitate

Patient Self-Determination
In 1990, Congress adopted the Patient Self-Determination Act, 42 U.S.C. § 1395cc(a)-(j) (2006).
The Patient Self-Determination Act is designed to insure that a patient's right to self-determination in
health care decisions is communicated to the patient and protected. The Patient Self-Determination Act
does not create specific rights for patients. Instead, it requires that patients be given information regarding
the extent of rights they have under state law. In order to comply with the Act, these rights must be
communicated to the patient. 42 U.S.C. § 1395cc(f); 42 C.F.R. § 489.102. The Act and its implementing
require that Hospitals, skilled nursing facilities, home health agencies, hospice programs, and health
maintenance organizations that participate in Medicare and Medicaid programs maintain written policies
and procedures guaranteeing that every adult receiving medical care is given written information
concerning patient involvement in treatment decisions. The written policies and procedures must describe
the patient's right to make decisions concerning medical care, including the right to accept or refuse
medical or surgical treatment, and the method of implementing such rights. The written information must
be provided by hospitals at the time of the individual's admission as an inpatient. Health care providers
must document in each patient's medical record, in a prominent way, whether or not the patient has
executed an advance directive. Health care providers cannot condition the provision of health care or
otherwise discriminate against an individual based upon the individual's execution of an advance directive.
Hospitals, skilled nursing facilities, home health agencies, hospice programs and health maintenance
organizations that participate in the Medicare and Medicaid programs must also educate staff and the
community on issues concerning advance directives. This education function can be provided individually
or with others. The Act defines an "advance directive" as a written instrument, such as a living will or
durable power of attorney for health care, recognized under state law and relating to the provision of such
care when the individual is incapacitated. See 42 U.S.C. § 1395cc(f)(3).
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Advanced Directives and Life-Sustaining Treatment
In New Mexico, the patient is to be informed of the provisions of the Uniform Health-Care
Decisions Act, NMSA §§ 24-7A-1 to 18 (the “Act”), which provides for advance directives, including durable
powers of attorney. Living wills and other documents prepared prior to 1995 under the now-revoked
Right-to-Die Act are still considered valid advance directives. Advance directives, living wills, right-to-die
statements or documents made in another state according to that state's laws are valid in New Mexico.

A. Withholding Treatment from a Competent Adult Patient Under the New
Mexico Uniform Health-Care Decisions Act
Under the New Mexico Uniform Health-Care Decisions Act, a competent adult may execute a
document called an advanced directive (previously called a “living will” under the Right-to-Die Act) and
may request that life-sustaining medical treatment not be administered. NMSA § 24-7A-2(A); NMSA § 247A-1(G)(3). In this context, “life sustaining medical treatment” refers to “any medical treatment or
procedure without which the individual is likely to die within a relatively short time, as determined to a
reasonable degree of medical certainty by the primary care practitioner.” NMHA Form 41 can be used to
comply with the current requirements of the Act if executed prior to or during the hospitalization. A
practitioner or health care provider cannot, however, require a person to execute an advanced directive as
a condition for receiving health care. Insurers also are prohibited from requiring their insureds to execute
or revoke an advance directive, and they are prohibited from modifying terms of the insurance contract
because the insured has executed an advance directive.
In permitting advanced directives as to health care decisions, the Act specifically defines a “health
care decision” as “a decision made by an individual or the individual's agent, guardian or surrogate,
regarding the individual's health care, including:
a. selection and discharge of health care providers and institutions;
b. approval or disapproval of diagnostic tests, surgical procedures, programs of medication
and orders not to resuscitate;
c. directions relating to life-sustaining treatment, including withholding or withdrawing lifesustaining treatment and the termination of life support; and
d. directions to provide, withhold or withdraw artificial nutrition and hydration and all other
forms of health care.
A person is deemed to have “capacity” to provide an advanced directive under the Act when “the
individual has the ability to understand and appreciate the nature and consequences of proposed health
care, including its significant benefits, risks and alternatives to proposed health care and to make and
communicate an informed health care decision.” A determination of lack of capacity must be made
according to the provisions of Section 24-7A-11 of the Act.

B. Obligations of Health Care Provider
A record of the existence, revocation, and/or challenge of a directive should be kept in the hospital
record where the patient is being maintained. NMSA § 24-7A-7(B). The Act provides penalties for the
concealment, destruction, forgery or falsification of a document executed under the Act, and for willfully
concealing evidence of revocation of such a document. NMSA § 24-7A-10(B). The obligations of the health
care provider executing a directive are set forth in Section 24-7A-7 of the Act. The Act defines a “health
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care practitioner” to include “any individual licensed, certified or otherwise authorized or permitted by law
to provide health care in the ordinary course of business or practice of a profession.” A practitioner who
acts in good faith and in accordance with generally accepted health care standards is immune from civil or
criminal liability under the circumstances set forth in Section 24-7A-9(A) of the Act. Additionally,
individual attending practitioners may decline to participate in the withholding or withdrawal of treatment
and be immune from civil or criminal liability. In exercising this right, however, the attending practitioner
must take appropriate steps to transfer the patient to another qualified practitioner who will execute the
terms of the directives. NMSA § 24-7A-7(E), (F), and (G).

C. Revocation of the Directive
Any person who has executed a document under the Act may revoke the document at any time.
Revocation may be accomplished either orally or in writing by indicating a change of intent. See NMSA §
24-7A-3. If an individual cannot sign a revocation document, someone may sign for the person in the
presence of two witnesses. A health care provider or health-care institution acting in good faith and in
accordance with generally accepted health care standards is not subject to civil or criminal liability or to
discipline for unprofessional conduct for complying with an advance health-care directive and assuming
that the directive was valid when made and has not been revoked or terminated. NMSA § 24-7A-9(A)(3).

D. Decisions for Unemancipated Minors Under the Act
The Act permits a parent or guardian to withhold or withdraw life-sustaining treatment for an
unemancipated minor (for purposes of the Act, this means an individual at or under the age of 15), subject
to certain rights of a minor to make such a decision. NMSA § 24-7A-6.1. If an unemancipated minor has
capacity sufficient to understand the nature of his or her medical condition, the risks and benefits of
treatment and the contemplated decision to withhold or withdraw life-sustaining treatment, the
unemancipated minor will have the authority to withhold or withdraw life-sustaining treatment. A
determination of the mental and emotional capacity of an unemancipated minor must be made by two
qualified care professionals, i.e. the unemancipated minor's practitioner with primary responsibility for
the minor and a practitioner that works with unemancipated minors of the minor's age in the ordinary
course of the practitioner's health care practice. If the minor has a mental illness or developmental
disability, one of the qualified health care professionals must be a person whose training and expertise are
in the assessment of functional impairment. If the unemancipated minor's practitioner who has
responsibility for the patient has reason to believe that a parent or guardian of the minor, including a noncustodial parent, has not been informed of the decision to withdraw or withhold life-sustaining treatment,
the practitioner shall make reasonable efforts to ascertain whether that parent or guardian has maintained
substantial and continuous contact with the minor and, if so, will make reasonable effort to notify that
parent or guardian before implementing a decision. If there is disagreement about the decision to
withhold or withdraw treatment for an unemancipated minor, the provisions of Section 24-7A-11 apply.
NMSA § 24-7A-6.1(F).
Notwithstanding the above, hospitals should know that federal regulations regarding
discontinuance of nutrition and medical care to disabled infants require the reporting of medical neglect,
including the “withholding of medically indicated treatment,” to the Children Youth and Families
Department. 42 U.S.C. 5106(a)(C). In this context, the phrase “withholding of medically indicated
treatment” means the failure to respond to an infant’s life-threatening condition(s) by providing treatment
(including appropriate nutrition, hydration, and medication) which, in the treating practitioner’s or
practitioners’ reasonable medical judgment, will be most likely to be effective in ameliorating or correcting
all such conditions, except that the term does not include the failure to provide treatment (other than
appropriate nutrition, hydration, or medication) to an infant when, in the treating practitioner’s or
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practitioners’ reasonable medical judgment: (A) the infant is chronically and irreversibly comatose; (B) the
provision of such treatment would: (i) merely prolong dying; (ii) not be effective in ameliorating or
correcting all of the infant’s life-threatening conditions; (iii) otherwise be futile in terms of the survival of
the infant; or (C) the provision of such treatment would be virtually futile in terms of the survival of the
infant and the treatment itself under such circumstances would be inhumane. 42 U.S.C. § 5106g(5).
Because of the complexity of the law in this area, it is recommended that decisions about withholding or
discontinuing treatment of disabled infants be made in consultation with the hospital attorney and a
pediatrician experienced in this area.

E. Withholding Treatment From an Adult Who Lacks Decisional Capacity
Under the Act
The Uniform Health-Care Decisions Act permits a practitioner to remove treatment from a person
who lacks decisional capacity or is incompetent, and who has not executed a document under the Act,
when consent is obtained from a surrogate or a legal guardian. NMSA § 24-7A-9. If there is no guardian
with health care decision making authority, the following may assume the responsibility of surrogacy for
the patient, in descending order of priority:
a. The patient's spouse, unless legally separated or unless there is a pending petition for
annulment, divorce, dissolution of marriage or legal separation;
b. An individual in a long-term relationship of indefinite duration with the patient in which
the individual has demonstrated an actual commitment to the patient similar to the
commitment of a spouse and in which the individual and the patient consider themselves to
be responsible for each other's well-being;
c. An adult child (if more than one adult child is involved with the patient's care, the majority
of the adult children shall make the decision);
d. A parent;
e. An adult sibling (if more than one sibling is involved with the patient's care, the majority of
the siblings shall make the decision);
f.

A grandparent; and

g. An adult who has exhibited special care and concern for the patient, who is familiar with the
patient's values and who is reasonably available may act as surrogate if none of the persons
listed in subsections (a) through (f) above are eligible to act as surrogate.
NMSA § 24-7A-5. An appellate court decision involving termination of artificial nutrition and hydration of
a mentally impaired individual can be found at Protection & Advocacy Sys. v. Presbyterian Healthcare
Servs., 1999-NMCA-122, 128 N.M. 73, 989 P.2d 890; See also Corum v. Roswell Senior Living, LLC, 2010NMCA-105, 149 N.M. 287, 248 P.3d 329, 331, cert. denied, 2010-NMCERT-010, 149 N.M. 64, 243 P.3d
1146 (discussing surrogate powers to make healthcare decisions generally).

Durable Powers of Attorney
New Mexico law allows a competent person to designate another individual to serve as his or her
attorney-in-fact or agent by a document entitled a "power of attorney." NMSA § 45-5B-101 et seq. This
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authority continues during periods of incompetence or incapacity, NMSA § 45-5B-102(B), and the
designee has the same legal authority to make decisions as would the patient if he or she were competent,
NMSA § NMSA 45-5B-102(G). However, a general power of attorney does not extend to allow the
appointed attorney-in-fact or agent the right to make health care decisions on the person’s behalf. NMSA
§ 45-5B-103(B). Rather, such a delegation is more properly created through a power of attorney
specifically for health care purposes, an optional form of which appears in Part 1 of NMSA § 24-7A-4. This
form is not required to be notarized or witnessed to be valid.

Orders Not to Resuscitate
Resuscitation following cardiac or respiratory arrest describes a series of steps developed over the
past two decades to reestablish breathing and heartbeat. In addition to initiating mouth-to-mouth
breathing and compressing the chest externally to establish artificial circulation (i.e. traditional CPR),
resuscitation can also include the administration of oxygen under pressure to the lungs, the use of
intravenous medications, the injection of stimulants into the heart through catheters or long needles,
electric shocks to the heart, insertion of a pacemaker, and open heart massage.
The Uniform Health Care Decisions Act defines “life-sustaining treatment” as “any medical
treatment or procedure without which the individual is likely to die within a relatively short time,” which
appears to cover all forms of resuscitation. NMSA § 24-7A-1(K). In addition, some patients have specified
specific forms of resuscitation that they do or do not wish to be used on them (e.g., CPR is allowed, but no
drugs or electric shocks are to be used). In the event a patient has specified particular procedures, his or
her wishes should be followed and appropriate orders should be entered in the patient's chart.
A patient, or a patient's family, may prefer that resuscitation not be used, particularly if a patient is
expected to die within a relatively short time. See NMHA Form 41, Voluntary Directive Concerning NonResuscitation, for use by a competent adult patient. In these cases, the practitioner may order that the
patient not be resuscitated if he or she suffers cardiac or respiratory arrest. This order may be called
"DNR" (do not resuscitate), "no code blue" or "no code." The American Medical Association recommends
that, when treating the irreversibly comatose patient, a practitioner should determine whether the benefits
of treatment outweigh its burdens. Courts have upheld DNR orders involving both the old and the young.
The hospital should establish policies, in consultation with the hospital attorney, to guide the
medical staff in determining the circumstances under which such an order should be written and the
procedures to follow. Among other things, these policies should ensure that the practitioner consults with
the patient and/or family members and, if appropriate, other practitioners or an established committee of
the medical staff (the ethics committee, if one exists). This is because each case must be evaluated carefully
and on its own merits. The patient or patient surrogate's preference should be given careful consideration.
However, medical staff should know that, if no preference is expressed and there are sound medical
reasons for entering a DNR order, they may do so. The hospital should not encourage or permit secret "no
code" orders. Moreover, a practitioner should be required to write a "no code" order in the chart
personally. It is inappropriate to place the burden of not calling a "code" on nursing staff, house officers or
others. A telephone "no code" order or a "no code" order conveyed by an assistant should not be permitted.
A "no code" order should never purposely be omitted from the patient's record.
The Joint Commission (“JC”) standards specify that all "significant clinical information pertaining
to the patient" shall be documented in the medical record, including "diagnostic and therapeutic orders." A
written DNR order documents the fact that a decision has been made and by whom; it ensures that the
decision is communicated to the staff so that inappropriate CPR is not initiated. When CPR is clearly not
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part of the planned medical care, staff members can act in accordance with the decision without concern
that they misunderstood the decision or will later be accused of having neglected the patient. Written
orders take into account the fact that these decisions are an appropriate part of medical practice and have
been made after careful deliberation.
When a DNR order is decided upon, the order should be clearly written in the patient's chart by the
attending practitioner (e.g., "in the event of a cardiac or respiratory arrest, I order that no resuscitation
efforts be made on behalf of ______.") The justification for the order and notes made by any consultants
should be included. Specific reference should be made to:
(1) A short description of the patient's physical condition corroborating the terminal prognosis
(if appropriate).
(2) Reference to any consultations that corroborate an order.
(3) A descriptive statement of the patient's competence or incompetence. For the incompetent
patient, the record should include a notation of signs or conditions which indicate the
patient's inability to understand medical decisions.
(4) Discussions concerning the prognosis and consequences of a DNR order that occurred with
the patient, if the patient was competent. For the incompetent patient, note in detail the
discussions with family members or the legal representative.
(4) A descriptive statement of treatment options, if available, and reactions of the patient,
family members, or legal representative to these options. and
(5) In addition to writing the DNR order in the chart, the practitioner should also verbally
inform the health care team that this has been done. Liability may be incurred for
resuscitation of a patient when a DNR order is in the chart.
Some practitioners are still reluctant to write DNR orders because they fear legal liability. However, one
reasonably can anticipate that the risk of legal liability from a failure to resuscitate is less when there is a
written order or explanation than when no order is in the record. When no order is written, the failure to
resuscitate can be misconstrued as neglect or carelessness, rather than as a carefully considered medical
decision based upon the prognosis of the patient and the wishes of the patient and/or his or her family. It
is also recommended that hospitals establish a mechanism to resolve disagreements between nurses and
practitioners regarding withholding treatment or "no code" orders. Establishment of a biomedical ethics
committee as a forum for disagreements and education about end-of-life decisions is consistent with good
hospital practice and JC standards.
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Chapter 11: Death and Dead Bodies

Anatomical Gifts
Under the Jonathan Spradling Revised Uniform Anatomical Gift
Act (“JSR-UAGA”), NMSA §§ 24-6B-1 to 25 (2007), an anatomical
gift of a donor’s body or any part thereof may be made during the
life of the donor for the purpose of transplantation, therapy,
research or education by:
a. an adult donor;
b. a minor who is emancipated, or authorized pursuant
to state law to apply for a driver’s instruction permit
because the donor is at least fifteen years of age;
c. an agent of the donor, unless the power of attorney
for health care or other record prohibits the agent
from making an anatomical gift;
d. a parent of the donor, if the donor is an unemancipated minor; or
e. the donor’s guardian.
NMSA § 24-6B-4 (2007).
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A. Making, Amending and Revoking an Anatomical Gift Before a Donor’s
Death
A donor may make an anatomical gift by:
a. authorizing a statement or symbol indicating that the donor made a gift to be imprinted on
the donor’s driver’s license or identification card;
b. executing a will directing the donation;
c. any form of communication, during a terminal illness or injury of the donor, addressed to at
least two adults, at least one of whom is a disinterested witness; or
d. a donor card or other record signed by the donor or other person making the gift or by
authorizing that a statement or symbol indicating that the donor has made an anatomical
gift be included on a donor registry.
NMSA §§ 24-6B-5(A)(B), 66-5-10 (2007).
If the donor or other person is physically unable to sign a record, the record may be signed by
another individual at the direction of the donor or other person and shall:
Prepared by:
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(1) be witnessed by at least two adults, at least one of whom is a disinterested witness, who
have signed at the request of the donor or the other person; and
(2) state that it has been signed and witnessed as provided in the paragraph above.
Ids. Delivery of the document of gift while the donor is still alive is not necessary for a valid gift. (See
NMHA Form 45, Donation of Body.) Also note that revocation, suspension, expiration or cancellation of a
driver’s license or identification card upon which an anatomical gift is indicated does not invalidate the
gift. NMSA § 24-6B-5(C) (2007). An anatomical gift made by will takes effect upon the donor’s death
whether or not the will is probated. Invalidation of the will after the donor’s death does not invalidate the
anatomical gift. NMSA § 24-6B-5(D) (2007).
A donor or other person authorized to make an anatomical gift may amend or revoke an anatomical
gift by any of the following:
a. A record signed by the donor, the other person, or another individual acting at the direction
of the donor or the other person if the donor or the other person is physically unable to sign.
NMSA § 24-6B-6(A)(1) (2007). This record must be witnessed by at least two adults (at
least one of whom is a disinterested witness), who have signed at the request of the donor or
other person, and the record must state that it has been signed and witnessed. NMSA § 246B-6(B) (2007).
b. A later-executed document of gift that amends or revokes a previous anatomical gift or
portion of an anatomical gift, either expressly or by inconsistency. NMSA § 24-6B-6(A)(2).
c. The destruction or cancellation of the document of gift, with the intent to revoke the gift.
NMSA § 24-6B-6(C) (2007).
A donor may also amend or revoke an anatomical gift that was NOT made in a will by any form of
communication during a terminal illness or injury addressed to at least two adults, at least one of whom is
a disinterested witness. NMSA § 24-6B-6(D) (2007). A donor who makes an anatomical gift in a will may
amend or revoke the gift in the manner provided for amendment or revocation of wills or as provided in
section (a) immediately above. NMSA § 24-6B-6(E) (2007).
An individual may REFUSE to make an anatomical gift of the individual’s body or body part by:
a. a record signed by the individual or another individual (acting at the direction of the
individual if the individual is unable to sign), that is witnessed by at least two adults, at least
one of whom is disinterested, who must sign the record and state that they have witnessed
the individual sign the record;
b. a will, whether or not the will is admitted to probate or invalidated after the individual’s
death; or
c. any form of communication made by the individual during the individual’s terminal illness
or injury addressed to at least two adults, at least one of whom is a disinterested witness.
NMSA § 24-6B-7 (2007).
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If a donor who is an unemancipated minor dies, a parent of the donor who is reasonably available
may revoke or amend an anatomical gift of the donor’s body or body part. If an unemancipated minor dies
after signing a refusal, a parent of the minor who is reasonably available may revoke the minor’s refusal.
NMSA § 24-6B-8(G),(H) (2007).

B. Making, Amending or Revoking an Anatomical Gift After a Donor’s
Death
JSR-UAGA ranks classes of persons who, if reasonably available, may make an anatomical gift of a
decedent’s body or body part for transplantation, therapy, research or education after a donor’s death in
order of priority as follows:
a. an agent of the decedent at the time of death who could have made an anatomical gift
pursuant to NMSA §24-6B-4 immediately before the decedent’s death (see above)
b. the spouse of the decedent unless legally separated or unless there is a pending action for
annulment, divorce, dissolution of marriage or separation;
c. adult children of the decedent;
d. parents of the decedent;
e. adult siblings of the decedent;
f.. adult grandchildren of the decedent;
g. grandparents of the decedent;
h. an adult who exhibited special care and concern for the decedent;
i.

the persons who were acting as the guardians of the person of the decedent at the time of
death; and

j.

any other person having the authority to dispose of the decedent’s body.

NMSA §§ 24-6B-9 (A)(1) to (10) (2007).
If there is more than one member of a class listed in groups (a), (c), (d), (e), (f), (g), and (i) above
entitled to make an anatomical gift, the anatomical gift may be made by a member of the class unless that
member or a person to which the gift may pass (pursuant to NMSA § 24-6B-11 (2007)) knows of an
objection by another member of the class. If an objection is known, the gift may be made only by a
majority of the members of the class who are reasonably available. A person may not make an anatomical
gift if, at the time of the decedent’s death, a person in a prior class is reasonably available to make or to
object to the making of an anatomical gift. NMSA § 24-6B-9(B) and (C).
The failure to make an anatomical gift by anyone in the classes of authorized persons to do so is not
an objection to the making of an anatomical gift. Notwithstanding, an anatomical gift by an authorized
person may be revoked by any member of the same or a prior class who is reasonably available. If more
than one member of the prior class is reasonably available, the gift made by an authorized person may be
amended only if a majority of the reasonably available members agree to the amending of the gift, or
revoked only if a majority of the reasonably available members agree to the revoking of the gift or if they
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are equally divided as to whether to revoke the gift. A revocation is effective only if, before an incision has
been made to remove a part from the donor’s body or before invasive procedures have begun to prepare
the recipient, the procurement organization, transplant hospital or physician or technician knows of the
revocation.
A person authorized to make an anatomical gift may make an anatomical gift by a document of gift
signed by the person making the gift or by that person’s oral communication that is electronically recorded
or is contemporaneously reduced to a record and signed by the individual receiving the oral
communication. NMSA § 24-6B-10 (A) (2007). NMHA Form 46, Donation of Body by Relative or
Guardian may be used for this purpose.

C. Receiving and Transplanting an Anatomical Gift
Neither the physician who attends the decedent at death nor the physician who determines the
time of the decedent’s death may participate in the procedures for removing or transplanting a part from
the decedent. A physician or technician may remove a donated part from the body of a donor that the
physician or technician is qualified to remove. NMSA § 24-6B-14 (I), (J) (2007).
A donee must not accept an anatomical gift if he or she has actual notice of an objection to the gift
by the decedent or by a survivor who is a member of the same or prior class as the donor. A person also
may not accept an anatomical gift if the person knows that the gift was not effectively made pursuant to
Section 5 of the JSR-UAGA or if the person knows that the decedent made a refusal pursuant to Section 7
of the JSR-UAGA that was not revoked. If a person knows that an anatomical gift was made on a document
of gift, the person is deemed to know of any amendment or revocation of the gift or any refusal to make an
anatomical gift on the same document of gift. NMSA § 24-6B-11 (J) (2007). Notwithstanding the above, in
the absence of an express, contrary indication by the donor (or other person authorized to make an
anatomical gift under NMSA §24-6B-4 (2007)) an anatomical gift of a body part is neither a refusal to give
another body part nor a limitation on the making of an anatomical gift of another body part at a later time
by the donor or another person. NMSA § 24-6B-8(E) (2007).
Anatomical gifts may be made to persons, hospitals, accredited medical schools, dental schools,
colleges, universities, organ procurement organizations (“OPO”) for research or education, or an eye or
tissue bank. NMSA § 24B-6B-11(A). For further information regarding the gifting of specific body parts
and their line of passage should they not be used for the intended treatment or research, hospitals should
review NMSA § 24-6B-11 in detail, specifically Parts (B) through (I). If the hospital has any reason to
believe that the donor or decedent does not wish to make an anatomical gift, the hospital should refuse the
gift.
A gift of all or part of a body authorizes any examination necessary to assure that the gift is
medically acceptable for the purposes intended. If a donee accepts the gift of an entire body, the donee
may, subject to the terms of the gift, authorize embalming and use of the body in funeral services. If the
gift consists of a part of the body, custody of the remainder of the body rests with the surviving spouse,
next of kin or some other person under obligation to dispose of the body.

D. Identification of Potential Donors
1. Hospital Duties
Every hospital in New Mexico must have a protocol for identifying potential donors. New Mexico
law requires that the protocol provide that at or near the time of a patient's death and prior to the removal
of life support, the hospital will contact a procurement organization to determine the suitability of the
patient as a donor. Federal law also requires that Medicare participating hospitals have a written
agreement with a designated OPO, which it must notify in a timely manner of individuals whose death is
imminent or who have died in the hospital. See 42 CFR § 482.45(a)(1) (2007). In New Mexico, the OPO is
the New Mexico Donor Services. The person designated by the hospital to contact the procurement
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organization must have the following information available prior to making the contact:
(1) the patient’s identification number;
(2) the patient’s age;
(3) the cause of death; and
(4) any past medical history available.
NMSA § 24-6B-9.1(A) (2007).
Federal law requires Medicare participating hospitals to collaborate with the OPO to develop a
policy on organ and tissue donation that include protocols that assure:
1. timely identification of potential donors;
2. that families of potential organ donors are made aware of the option of organ or tissue
donation and their option to decline;
3. encouraging discretion and sensitivity with respect to the circumstances, views, and beliefs
of such families;
4. that the hospital's designated organ procurement agency is notified of potential donors in a
timely manner; and
5. that the hospital works cooperatively with the designated OPO, tissue bank and eye bank in
educating staff on donation issues, reviewing death records to improve identification of
potential donors, and maintaining potential donors while necessary testing and placement
of potential organs, tissues, and eyes take place.
42 CFR §§ 482.45 (a)(3) to (5) (2007).
Under New Mexico law, all hospital’s written protocols must:
(1) incorporate an agreement with a procurement organization under which the hospital must
notify, in a timely manner, the procurement organization or a third party designated by the
procurement organization of patients whose deaths are imminent and prior to the removal
of life support from a patient who has died in the hospital;
(2) ensure that the retrieval, processing, preservation, storage and distribution of tissues and
eyes does not interfere with vascular organ procurement;
(3) ensure that the family of each potential donor is informed of its options to donate organs,
tissues or eyes or to decline to donate (the person designated by the hospital to initiate the
request to the family must be a procurement organization employee or a designated
requester);
(4) encourage discretion and sensitivity with respect to the circumstances, views and beliefs of
the families of potential donors; and
(5) ensure that the hospital works cooperatively with the procurement organization in
educating hospital staff on donation issues, reviewing death records to improve
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identification of potential donors and maintaining potential donors while necessary testing
and placement of anatomical gifts take place.
NMSA § 24-6B-9.1(D) (2007).
Every hospital in the state must also have a committee to develop and implement its organ and
tissue donation policy and procedure to assist its staff in identifying and evaluating terminal patients who
may be suitable organ or tissue donors. The committee must include members of the administrative,
medical and nursing staffs and must appoint a member to act as a liaison between the hospital and the
state procurement organization. NMSA § 24-6B-9.1(E) (2007).
Every hospital must also work jointly with the appropriate procurement organization to conduct
death record reviews at least annually. The procurement organization will compile the results of the death
record reviews and provide a report to the Department of Health by September 1st of each year; provided
that the report to the Department must not identify hospitals, donors or recipients. NMSA § 24-6B-9.2
(2007).
A hospital’s duty to identify potential donors includes an obligation to make a reasonable search of
an individual reasonably believed to be dead or near death for a document of gift or other information
identifying the individual as a donor or as an individual who made a refusal if no other source of the
information is immediately available. Law enforcement officers, firefighters, paramedics, other emergency
rescuers finding the individual must also make a reasonable search. NMSA § 24-6B-12 (A)(1)(2) (2007). If
a document of gift or a refusal to make an anatomical gift is located by the required search and the
individual or deceased individual to whom it relates is taken to a hospital, the person responsible for
conducting the search shall send the document of gift or refusal to the hospital. NMSA § 24-6B-12(B)
(2007). If a person fails to discharge these duties, the person will not be subject to criminal or civil liability
but may be subject to administrative sanctions. NMSA § 24-6B-12(C) (2007).
2. OPO Duties
An OPO must determine the suitability for donation. If the procurement organization determines
that donation is not appropriate based on established medical criteria, that determination shall be noted
by hospital personnel on the patient's record and no further action is necessary. An OPO must also initiate
a donor proceeding if it determines that the patient is a suitable candidate for donation by making a
reasonable search for a document of gift or other information identifying the patient as a donor or as a
person who has refused to make an anatomical gift. NMSA § 24-6B-9.1(B), (C) (2007). Once a hospital
notifies an OPO, the OPO has other duties that are listed in more detail in NMSA § 24-6B-14 (2007).

E. Applicability of the Autopsy Laws
Procedures involving anatomical gifts are also subject to New Mexico’s autopsy laws, discussed
below. See NMSA §§ 24-12-4 (1993) and 24-6B-18 (2007). A person who acts in good faith in accordance
with the terms of the JSR-UAGA (or with the applicable anatomical gift law of another state) is not liable
for damages in any civil action, criminal prosecution or administrative proceeding. Moreover, neither the
person making the anatomical gift nor the donor’s estate is liable for any injury or damage that results
from the making or use of the gift. NMSA § 24-6B-18(A), (B) (2007).
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Death Determinations, Death Certificates and Burial-Transit Permits
According to NMSA §12-2-4 (2007), for all medical, legal and statutory purposes, death of a human
being occurs when an individual has sustained either: (a) irreversible cessation of circulatory or
respiratory functions; or (b) irreversible cessation of all functions of the entire brain, including the brain
stem.
A determination of death must be made in accordance with accepted medical standards and before
artificial means of supporting circulatory or respiratory functions are terminated, and before any vital
organ is removed for purposes of transplantation, therapy, research or education. The medical certification
must be completed and signed within 48 hours after death by the physician or nurse practitioner in charge
of the patient's care for the illness or condition that resulted in death, except when an inquiry is required
by law. In the absence of the physician’s or the nurse practitioner’s approval, the certificate may be
completed and signed by the associate physician or associate nurse practitioner, the chief medical officer of
the institution where death occurred, or the physician who performed the autopsy. When death occurs
without medical attendance or when death occurs more than ten days after the decedent was last treated
by a physician, the case shall be referred to the state medical investigator for investigation to determine
and certify the cause of death. Notwithstanding, unless there is reasonable cause to believe that the death
is not due to natural causes, a registered nurse employed by a nursing home may pronounce the death of a
resident of the nursing home and a registered nurse employed by a hospital may pronounce the death of a
patient of the hospital.
The funeral service practitioner who assumes custody of the body must file a death certificate with
the local registrar of the Vital Statistics Bureau within five days after death, and before final disposition of
the body. NMSA § 24-14-20 (2009). Death registration, i.e. creation and filing of death certificates and
medical certifications, is part of the Vital Statistics Act, NMSA § 24-14-1 to 31 (2001). Willfully neglecting
or violating any provision of that Act is a fourth degree felony. NMSA § 24-14-31 (1993).
No burial-transit permit is required for final disposition that takes place within New Mexico and
that is performed by a funeral service practitioner or that takes place in an institution with authorization
from the next of kin. The state or local registrar will issue a burial-transit permit for remains that are to be
transported out of the state for final disposition or if disposition is made by other than a funeral service
practitioner, such as pursuant to Indian tribal customs. NMSA § 24-14-23 (1985).

Autopsies and Postmortem Examinations
New Mexico law defines an autopsy as a "post-mortem dissection of a dead human body in order to
determine the cause, seat or nature of disease or injury and includes the retention of tissues customarily
removed during the course of autopsy for evidentiary, identification, diagnosis, scientific or therapeutic
purposes." NMSA § 24-12-4 (E) (1993).
Any person who conducts an autopsy on an unclaimed body without the express consent of the
medical investigator is guilty of a misdemeanor. The punishment is imprisonment in the county jail for no
more than one year or a fine of no more than $1,000 or both. NMSA § 24-12-3(A) (1973). That said, an
autopsy or postmortem examination may be performed by a pathologist: (1) at the written direction of the
district attorney or his authorized representative in any case in which the district attorney is conducting a
criminal investigation; or (2) at the direction of the state, district or deputy medical investigator when he
suspects the death was caused by a criminal act or omission or if the cause of death is obscure. NMSA § 2412-4(C), (D) (1993). A coroner may also perform an autopsy if he or she suspects foul play. See In re
Johnson, 94 N.M. 491, 612 P.2d 1302 (1980). The state or district medical investigator may take, or cause
to be taken, a test for the alcoholic content of the blood of a person killed in a motor vehicle accident.
NMSA § 24-11-6(B) (1975). Finally, an autopsy or postmortem examination may be performed on the body
of a deceased person by a physician or surgeon whenever consent to the procedure has been given.
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Consent to an autopsy can be given by:
a. written authorization signed by the deceased during his lifetime;
b. authorization of any person or on behalf of any entity whom the deceased designated in
writing during his lifetime to take charge of his body for burial or other purposes;
c. authorization of the deceased's surviving spouse;
d. authorization of an adult child, parent or adult sibling of the deceased if there is no
surviving spouse, or if the surviving spouse is unavailable, incompetent or has not claimed
the body for burial after notification of the death of decedent;
e. authorization of any other relative of the deceased if none of the persons enumerated in
paragraphs (b) through (d) are available or competent to give authorization; or
f.

authorization of the public official, agency or person having custody of the body for burial if
none of the persons enumerated in paragraphs (b) through (e) are available or competent to
give authorization.

NMSA § 24-12-4(A) (1993)
An autopsy or postmortem examination cannot be performed under authorization provided for in
the provisions in paragraph (d) above if another person listed in that paragraph objects in writing to the
physician or surgeon by whom the procedure is to be performed. Most litigation in this area occurs when
the hospital or physician fails to check with family members before performing the autopsy and later finds
out that one of the family members objects to autopsy on moral or religious grounds. See Smialek v. Begay,
104 N.M. 375, 721 P.2d 1306 (1986). Recovery may be granted in these cases for emotional distress.
In arranging for an autopsy, two copies of NMHA Form 42, Consent for Autopsy, or NMHA Form
43, Patient Consent for Autopsy, should be prepared. One copy should be placed in the patient's medical
record and the other delivered to the place where the autopsy is to be performed.

Cases of Death Requiring Official Inquiry
When a person comes to a sudden, violent or untimely death or is found dead and the cause of
death is unknown, anyone who becomes aware of the death must report it immediately to law enforcement
authorities or the office of the state or district medical investigator. The state or district medical
investigator or a deputy medical investigator under his direction, must, without delay, view and take legal
custody of the body. NMSA § 24-11-5 (1975).
When the state, district or deputy medical investigator suspects that a death was caused by a
criminal act or omission, or if the cause of death is obscure, he or she must order that an autopsy be
performed by a qualified pathologist (certified by the State Board of Medical Examiners). The pathologist
must record every fact found in the examination tending to show the identity and condition of the body
and the time, manner and cause of death. The pathologist must sign the report under oath and deliver it to
the state, district or deputy medical investigator within a reasonable time. NMSA § 24-11-7 (1973). The
state, district or deputy medical investigator may take the testimony of the pathologist and any other
persons. This testimony, combined with the written report of the pathologist, constitutes an inquest. Id. It
is a petty misdemeanor to willfully and without good cause neglect or refuse to report a death to the
district medical investigator as required by law. It is also a petty misdemeanor to willfully and
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unnecessarily touch or remove a dead body that was required to have been reported to proper authorities.
NMSA § 24-11-10 (1975).

Reporting Live Births and Fetal Deaths
A spontaneous fetal death, defined at NMSA § 24-14-2(F) (2010), involving a fetus that has
attained a gestational age of at least twenty weeks, or if gestational age is unknown when the fetus weighs
not less than three hundred fifty grams, shall be reported to the State Registrar of Vital Statistics within 10
days following the spontaneous fetal death. If the fetus is delivered in an institution, the person in charge
of the institution or his designated representative shall report the spontaneous fetal death and shall advise
the woman who delivered under circumstances in which spontaneous fetal death occurred, or a family
member whom the woman designates, of the option to request a report of spontaneous fetal death and a
certificate of live birth. If a spontaneous fetal death that is required to be reported occurs without medical
attendance at or immediately after delivery, the state medical investigator must investigate the cause of
death and must prepare and file the report. NMSA § 24-14-22(A)-(F) (1981).
No burial-transit permit is necessary for disposition of the remains of a spontaneous fetal death
that occurs in New Mexico if the disposition occurs in the state and is performed by a licensed funeral
practitioner or direct disposer. NMSA § 24-14-23(A) (1985). If the parent or parents request that the
hospital dispose of the remains of a spontaneous fetal death, NMHA Form 44, Consent to Disposal of Dead
Fetus, should be completed. A copy of the form should be placed in the permanent medical record of the
mother.

Disposition of Bodies
State, county or municipal officials having charge or control of a body of a dead person shall use
due diligence to notify the relatives of the deceased. NMSA § 24-12-1 (2011). In New Mexico, unless
otherwise dictated by the deceased, the surviving relatives have the right to custody of the body. Infield v.
Cope, 58 N.M. 308, 270 P.2d 716 (1954); Barela v. Frank A. Hubbel Co. , 67 N.M. 319, 355 P.2d 133 (1960).
In New Mexico, any person who unlawfully disposes of, uses, or sells an unclaimed body is guilty of
a fourth degree felony. The punishment is imprisonment in the state penitentiary for a term of not less
than one year nor more than five years or by a fine of not more than $5,000, or both. NMSA § 24-12-3(B)
(1973).

Disposition of Personal Property of Decedent
Personal property, clothing and valuables of a deceased patient belong to the decedent's estate. The
person named in the medical records as the one to be notified is not necessarily the proper person to
receive the decedent's effects. However, where such items are of nominal value, it is accepted practice to
deliver them to the closest and most mature next of kin, who is usually the spouse or, in the case of elderly
patients, the adult child or children. The hospital should obtain a receipt for the items and file it in the
patient's records. Valuables owned by the decedent, such as jewelry, furs and money should be held for
delivery to the personal representative of the decedent's estate. The personal representative must present a
certified copy of the letters of appointment to the hospital in order to receive these items.
Under the Uniform Unclaimed Property Act, NMSA §§ 7-8A-1 to 31 (2003), unclaimed funds or
intangible personal property held by a hospital may be presumed abandoned. A hospital that holds
property presumed abandoned must report to the director of the Revenue Division of the Taxation and
Revenue Department before November 1st of each year as to the unclaimed property held since the
preceding June 30th. The holder of such property must make a diligent effort to ascertain the whereabouts
of the owner of the unclaimed property. In general, the hospital should seek the advice of its lawyer before
disposing of any unclaimed property belonging to a decedent.

127

Health Information Portability and Accountability Act
Under the Health Information Portability and Accountability Act (“HIPAA”), 45 CFR § 164.512(g),
covered entities may disclose protected health information to funeral directors as needed, and to coroners
or medical examiners to identify a deceased person, determine the cause of death, and perform other
functions authorized by law. Covered entities may also use or disclose protected health information to
facilitate the donation and transplantation of cadaveric organs, eyes and tissue. 45 CFR § 164.512(h).
Additional guidance on HIPAA may be found in Chapter Three, as well as at:
•

http://www.cdc.gov/mmwr/preview/mmwrhtml/m2e411a1.htm

•

http://www.hhs.gov/ocr/privacy/hipaa/understanding/coveredentities/
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Chapter 12: Required Reporting to Law
Enforcement and/or Health Authorities
This Chapter details what information must be reported to
law enforcement and/or health authorities.

•••

Communicable Diseases
When a physician or any other person knows that a person is
sick with any disease that causes death or great bodily harm, that
passes from one person to another and for which there is no means
by which the public can avoid the risk of contracting the disease, he
or she must promptly notify the District Health Officer or his/her
authorized agent. NMSA § 24-1-15 (2002).
Specifically, the following diseases, confirmed or suspected,
require immediate reporting by telephone to the Office of
Epidemiology at (505) 827-0006. If no answer, call 1-866-885-6485.
All reports must include the disease or condition being reported, the
patient’s name, date of birth/age, gender, race/ethnicity, address,
telephone number and occupation, plus the name and telephone
number of the physician (or licensed healthcare professional or
laboratory). Laboratory or clinical samples for conditions marked
with (*) are required to be sent to the scientific laboratory division.
a.

Chapter 12 Subsections

Infectious diseases
(1) anthrax*;
(2) avian or novel influenza*;
(3) botulism (any type)*;
(4) cholera*;
(5) diphtheria*;
(6) haemophilus influenzae invasive infections*;
(7) measles;
(8) meningococcal infections, invasive*;
(9) pertussis*;
(10) plague*;
(11) poliomyelitis, paralytic and non-paralytic;
(12) rabies;
(13) rubella (includuing congenital);
(14) severe acute respiratory syndrome (SARS)*;
(15) smallpox*;
(16) tularemia*;
(17) typhoid fever*; and
(18) yellow fever.

• Communicable Diseases
• Sexually Transmitted
Diseases
• Serological Test for
Syphilis
• Human Papillomavirus
(HPV)
• Induced Abortions
• Birth Defects and
Congenital Hearing Loss
• Child Abuse and/or
Neglect
• Infants Received Under
the Safe Haven for Infants
Act
• Immunizations
• Adverse Vaccine
Reactions
• Adult Abuse and/or
Neglect
• Narcotics
• Select Illnesses and
Injuries
• Violent, Sudden or
Untimely Deaths
• For Law Enforcement
Purposes
• Information Pursuant to
the Health Information
System Act
• Malpractice Payments,
Disciplinary Actions and
Suspensions or
Revocations of Staff
Privileges
• Medical Devices

b. Other conditions:
(1) suspected food borne illness in two or more unrelated persons *;
Prepared by:
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(2) suspected waterborne illness in two or more unrelated persons *;
(3) illnesses or conditions suspected to be caused by intentional or accidental release of
biologic or chemical agents *;
(4) acute illnesses or conditions of any type involving large numbers of persons in the
same geographic area;
(5) severe smallpox vaccine reaction (includes accidental implantation, eczema
vaccinatum, generalized vaccinia, progressive vaccinia);
(6) anthrax;
(7) plague;
(8) rabies; and
(9) tularemia.
Certain additional infectious diseases do not require “immediate” reporting, but do require
reporting within 24 hours to the Epidemiology and Response Division at 1-800-432-4404 or 505-8270006; or to the local health office. These additional diseases are:
(1) brucellosis;
(2) campylobacter infections*;
(3) cloistridam infections;
(4) coccidioidomycosis;
(5) Colorado tick fever;
(6) cryptosporidiosis;
(7) cysticercosis;
(8) Dengue;
(9) cyclosporiasis;
(10) E. coli 0157:H7 infections*;
(11) E. coli, shiga-toxin producing (STEC) infections*;
(12) encephalitis, other;
(13) giardiasis;
(14) Group A streptococcal invasive infections*;
(15) Group B streptococcal invasive infections*;
(16) hantavirus pulmonary syndrome;
(17) hepatitis A, acute;
(18) hepatitis B, acute or chronic;
(19) hepatitis C, acute or chronic;
(20) hepatitis E, acute;
(21) Influenza- Associated with a Pediatrics death
(22) influenza, laboratory confirmed hospitalization only;
(23) legionnaires’ disease;
(24) leptospirosis;
(25) listeriosis *;
(26) Lyme disease;
(27) malaria;
(28) mumps;
(29) psittacosis;
(30) q fever;
(31) relapsing fever;
(32) Rocky Mountain spotted fever;
(33) salmonellosis*;
(34) shigellosis*;
(35) St. Louis encephalitis infections;
(36) streptococcus pneumoniae, invasive infections*;
(37) tetanus;
(38) trichinellosis;
(39) toxic shock syndrome;
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(40) varicella;
(41) vibrio infections*;
(42) West Nile virus infections;
(43) western equine encephalitis infections; and
(44) yersinia infections*.
NMAC 7.4.3.13(D). Tuberculosis* and other nontuberculous mycobacterial infections (including
Mycobacterium avium complex or leprosy) should be reported, whether suspected or confirmed, within 24
hours to the Tuberculosis Program within the New Mexico Department of Health at 505-827-2474 or 505827-2473.
Certain infectious diseases in animals also must be reported within 24 hours to Epidemiology and
Response division at 1-800-432-4404 or 505-827-0006; or to the local health office. These diseases
include:
(1)
(2)
(3)
(4)

arboviral, other;
brucellosis;
psittacosis; and
West Nile virus infections.

NMAC 7.4.3.13 (D)(2) (2012).

Sexually Transmitted Diseases
Every physician who makes a diagnosis, treats or prescribes treatment for any sexually transmitted
disease (STD) listed below, and every superintendent or manager of a clinic, dispensary, or charitable or
penal institution in which there is a case of a sexually transmitted disease and every laboratory performing
a positive test for a STD must report the case immediately in writing on a form supplied by the Department
of Health to the District Health Officer. NMSA § 24-1-7(A) (1993). Further, if a physician knows or has
good reason to suspect that a person with a STD may be exposing other persons to infection, the physician
must notify the District Health Officer of the name and address of the diseased person and the facts of the
case. NMSA § 24-1-8 (1993). But see NMSA § 24-1-9.7 (1996) (making it a petty misdemeanor for the
unauthorized disclosure of the results of a test designed to identify a sexually transmitted disease).
Certain sexually transmitted diseases must also be reported to the Infectious Disease Bureau - STD
Program of the New Mexico Department of Health by fax at 505-476-3638 or by phone at 505-476-3636.
The specific diseases that must be reported are:
(1)
(2)
(3)
(4)

chancroid;
chlamydia trachomatis infections;
gonorrhea; and
syphilis.

HIV (human immunodeficiency virus) and AIDS (acquired immunodeficiency syndrome) must be
reported to the HIV and hepatitis epidemiology program by fax to 505-476-3544, or by phone to 505-4763515. This reporting requirement includes:
(1)
(2)
(3)
(4)
(5)

confirmed positive HIV antibody test (screening test plus confirmatory test);
any test for HIV RNA or HIV cDNA (‘viral load’);
any test to detect HIV proteins;
any positive HIV culture;
All HIV genotype tests;
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(6) All CD4 lympocyte tests; and
(7) Opportunistic infections, cancers, CD4 lymphocyte count (<200 per uL or <14 percent of
total lymphocytes), or any condition indicative of AIDS.
NMAC 7.4.3.13(D)(5) (2012).

Serological Test for Syphilis
Every certificate of birth and stillbirth (spontaneous fetal death) must state whether or not a blood test
for syphilis was made on a specimen of blood taken from the mother of the child and must also state the
approximate date the specimen was taken. NMSA § 24-1-11 (1973).

Human Papillomavirus (HPV)
Laboratories are required to report the following tests to the designee, New Mexico HPV Pap
Registry, 1816 Sigma Chi Rd NE, Albuquerque, NM 87131, phone (505) 272-5785, or (505) 277-0266:
(1) papanicolaou test results (all results);
(2) cervical vulvar and vaginal pathology results (all results); and
(3) HPV test results (all results).
NMAC 7.4.3.13 (D)(11) (2012)

Induced Abortions
Induced abortions occurring in New Mexico must be reported to the state registrar within five days
of the event by the persons in charge of the institution in which the induced abortion was performed.
NMSA § 24-14-18(A) (1981). If an induced abortion was performed outside an institution, the attending
physician must prepare and file the report. Id. The reports required as to induced abortions are statistical
reports to be used only for medical and health purposes and are not to be incorporated into the permanent
official records of the system of vital statistics. NMSA § 24-14-18 (B) (1981). The format of the report
cannot include the name or address of the woman who had the abortion, and the department cannot
release the name or address of the physician who performed the abortion. Id.

Birth Defects and Congenital Hearing Loss
Certain birth defects and congenital hearing loss must be reported to children’s medical services,
2040 S. Pacheco, Santa Fe, NM 87505, or by phone at 505-476-8868, including:
(1) All birth defects diagnosed by age 4 years; including:
i.
defects diagnosed during pregnancy;
ii.
defects diagnosed on fetal deaths; and
iii.
defects found in chromosome testing on amniotic fluid, chorionic villus sampling and
products of conception for Trisomy 13, Trisomy 18 and Trisomy 21.
(2) Neonatal screening for congenital hearing loss;
(3) Suspected or confirmed congenital hearing loss in one or both ears; and
(4) All conditions identified through statewide newborn genetic screening.
NMAC 7.4.3.13(D)(12) and (13) (2012).
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Child Abuse and/or Neglect
Every person, including any licensed physician, resident or intern examining, attending or treating
a child, any law enforcement officer, a judge presiding during a proceeding, a registered nurse, visiting
nurse, school teacher, school official, social worker acting in an official capacity, or a member of the clergy
who has information that is not privileged as a matter of law, or any other person (including hospital
personnel) knowing or reasonably suspecting that a child is an abused or neglected child, must report the
matter immediately to:
a. a local law enforcement agency;
b. the New Mexico Children, Youth and Families Department (CYFD) Statewide Central
Intake (“SCI” pronounced “Sky”) hotline number: 800-797-3260; or
c. the tribal law enforcement or social service agencies for any Indian child residing in Indian
country.
NMSA § 32A-4-3(A) (2005). Any person who violates the reporting requirements of the Act is guilty of a
misdemeanor. NMSA §§ 32A-4-3(F)(2005); NMSA 31-19-1(A) (1984).
A neglected child is a child:
a. who has been abandoned by his parent, guardian or custodian;
b. who is without proper parental care and control or subsistence, education, medical or other
care or control necessary for the child’s well-being because of the faults or habits of the
child’s parent, guardian or custodian or the neglect or the refusal of the parent, guardian or
custodian, when able to do so, to provide them;
c. who has been physically or sexually abused, when the child’s parent, guardian or custodian
knew or should have known of the abuse and failed to take reasonable steps to protect the
child from further harm;
d. whose parent, guardian or custodian is unable to discharge his responsibilities to and for
the child because of incarceration, hospitalization or other physical or mental disorder or
incapacity; or
e. who has been placed for care or adoption in violation of the law; provided that nothing in
the Children’s Code is construed to imply that a child who is being provided with treatment
by spiritual means alone through prayer, in accordance with the tenets and practices of a
recognized church or religious denomination, by a duly accredited practitioner thereof, is
for that reason alone a neglected child within the meaning of the Children’s Code.
NMSA § 32A-4-2(E) (2009); see also NMSA § 32A-1-4(B) (2009) (defining “child” as a person less than
eighteen years of age).
An abused child is a child:
a. who has suffered or who is at risk of suffering serious harm because of the action or inaction
of the child’s parent, guardian or custodian;
b. who has suffered physical abuse, emotional abuse, or psychological abuse inflicted by the
child’s parent, guardian or custodian;
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c. who has suffered sexual abuse or sexual exploitation inflicted by the child’s parent, guardian
or custodian;
a. “Sexual abuse” includes but is not limited to criminal sexual contact, incest or criminal
sexual penetration as those acts are defined by state law, and “Sexual exploitation”
includes but is not limited to allowing, permitting or encouraging a child to engage in
prostitution, obscene or pornographic photographing, or filming or depicting a child for
obscene or pornographic commercial purposes as those acts are defined by state law
d. whose parent, guardian or custodian has knowingly, intentionally or negligently placed the
child in a situation that may endanger his life or health; or
e. whose parent, guardian or custodian has knowingly or intentionally tortured, cruelly
confined or cruelly punished him or her.
NMSA § 32A-4-2(B),(G) &( H) (2009); see also NMSA § 32A-1-4(B) (2009).
New Mexico statutory law also provides for criminal liability for these and other acts of
“abandonment or abuse” of a child, including abandoning a child, knowingly, intentionally or negligently
causing or permitting a child to be: placed in a situation that may endanger the child’s life or health, be
tortured, cruelly confined or punished. Criminal liability exists for exposing a child to the inclemency of
the weather or for knowingly, intentionally or negligently allowing a child to enter or remain in a motor
vehicle, building or other premises that contains chemicals and equipment used or intended for use in the
manufacture of a controlled substance or for knowingly and intentionally exposing the child to the use of
methamphetamine. NMSA 30-6-1(B), (D), (I )& (J) (2009).
Abandonment of a child is defined as an instance when a parent, without justifiable cause:
a. leaves the child without provision for the child’s identification for a period of fourteen days;
or
leaves the child with others, including the other parent or an agency, without provision for
support and without communication for a period of:

b.
i.

three months if the child was under six years of age at the commencement of the three
month period; or

ii.

six months if the child was over six years of age at the commencement of the six month
period.

NMSA § 32A-4-2(A) (2009).
Anyone reporting an instance of alleged child abuse or neglect or participating in a proceeding
based upon such a report will be presumed to be acting in good faith and will be immune from criminal or
civil liability unless shown to have been acting in bad faith or maliciously. NMSA § 32A-4-5(B) (2009). On
the other hand, aside from criminal penalties, a person failing to diagnose and report presumed instances
of child abuse or neglect, as required by statute, may be held liable for further injuries resulting to the child
by the child’s parent, guardian or custodian. See, e.g., Landeros v. Flood, 131 Cal. Rptr. 69 (1976) (applying
California law) (superseded by statute, Cal. Penal Code § 11166 (2011)).
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Infants Received Under the Safe Haven for Infants Act
Hospitals are “safe havens” for infants up to 90 days of age. See NMSA § 24-22-1.1 (2005).
Furthermore, hospitals are deemed to have received consent for medical services for infants left pursuant
to the Safe Haven for Infants Act. NMSA § 24-22-3(C) (2005).
Hospitals must have policies and procedures, developed in conjunction with CYFD, for appropriate
staff to accept and provide necessary medical services to an infant left at the hospital pursuant to the
provisions of the “Safe Haven for Infants” act and to the person leaving the infant at the hospital, if
necessary. See NMSA § 24-22-4(B) (2005). In accordance with its established procedures, a hospital must
inform CYFD immediately upon receiving an infant pursuant to the provisions of the Safe Haven for
Infants Act. In doing so, the hospital must provide CYFD with all available information regarding the child
and the parents, including the identity of the child and the parents, the location of the parents and the
child’s medical records. NMSA § 24-22-4(E) (2005).
NOTE: Hospitals should include in their procedure one officer who will be immediately notified of
when an infant is left at the hospital in accordance with the Safe Haven for Infants Act in order to:
a. protect the confidentiality of the person leaving the infant;
b. ensure that hospital staff do not violate the privacy rights of the person leaving the infant,
the infant and the infant’s biological parents; and
c. prevent notification of any agency, media outlet or individual other than CYFD.
Hospitals may ask the person leaving the infant for the names of the infant’s biological parents, the
infant’s name and the infant’s medical
history, but the person leaving the infant is not required to
provide the information to the hospital. NMSA § 24-22-3(B) (2005). Also, a hospital must ask a person
leaving the infant in accordance with the provisions of the Safe Haven for Infants Act whether the infant
has a parent who is an enrolled member of an Indian tribe or whether a parent is eligible for such
enrollment, but the person leaving the infant need not provide an answer. NMSA § 24-22-4(D) (2005).
Hospitals may provide a person leaving an infant in accordance with the Safe Haven for Infants Act
with:
a.

information about adoption services, including information about the availability of
confidential adoption services;

b.

brochures or telephone numbers for agencies that provide adoption services or counseling
services; and

c.

written information regarding contact information for CYFD for purposes of parental
reunification with the infant.

NMSA § 24-22-4(C) (2005).
An infant left at a hospital in accordance with the Act is presumptively deemed eligible and enrolled for
Medicaid benefits and services. NMSA § 24-22-5(E) (2005). Also, CYFD is deemed to have emergency
custody of an infant left at a hospital in accordance with the Act. NMSA § 24-22-5(A) (2005).
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Immunizations
The New Mexico legislature has tasked the Department of Health, in conjunction with the New
Mexico Department of Human Services, to establish and maintain a state immunization registry. NMSA §
24-5-7 (2004). The registry is a single repository of current immunization records intended to aid,
coordinate and promote effective and cost-efficient disease prevention and control efforts. Id. For
information on online access to and reporting under this program, visit the Program’s provider site at the
New
Mexico
Immunization
Program
website:
http://www.immunizenm.org/
or
http://www.health.state.nm.us/immunize/nmsiis.html.
Physicians, nurses and other health care providers may report on immunization to the
immunization registry unless the patient, or the patient’s parent or guardian if the patient is a minor,
refuses to allow reporting of this information. NMSA § 24-5-8 (2005). Any person reporting, receiving,
using or disclosing information to or from the immunization registry as authorized by the Act or by any
rule adopted pursuant to the Act is not liable for civil damages of any kind of connection with such
submission, use or disclosure of immunization information. NMSA § 24-5-15 (2004). Access to the
information in the immunization registry is limited to primary care physicians, nurses, pharmacists,
managed care organizations, school nurses and other appropriate health care providers and public health
entities as determined by the Secretary of Health; except that a managed care organization is entitled to
access information only for its enrollees. NMSA § 24-5-9 (2005).
Nothing in the Act is intended to affect the obligations of persons to have their children immunized
pursuant to NMSA Sections 24-5-1 –NMSA § 25-1-3 (1998) of the Immunization Act. NMSA § 24-5-3; See
also NMSA § 24-5-13 (2004) (rights of immunized persons). Nothing in the Immunization Act requires the
patient to be included in the immunization registry if the patient, or the patient’s parent or guardian if the
patient is a minor, objects on grounds including that such registry conflicts with the religious beliefs of the
patient, or the patient’s parent or guardian if the patient is a minor. Id. A health care provider cannot
discriminate in any way against a person solely because that person elects not to participate in the
immunization registry. NMSA § 24-5-14 (2004).

Adverse Vaccine Reactions
Adverse vaccine reactions must be reported to the vaccine adverse events reporting system,
http://vaers.hhs.gov A copy of the report should also be sent to the Immunization Program Vaccine
Manager, New Mexico Department of Health, P.O. Box 26110, Santa Fe, NM 87502-6110; fax 505-8271741.

Adult Abuse and/or Neglect
The Resident Abuse and Neglect Act, NMSA §§ 30-47-1 to 10, requires any person who is paid in
whole or in part for providing treatment to a patient or any other person who has reasonable cause to
believe that the patient has been abused, neglected or exploited, to report the abuse, neglect or exploitation
of an adult patient to CYFD. NMSA § 30-47-9(A) (1990). The report may be made orally or in written form
and must include the name, age and address of the adult, the name and address of any persons responsible
for the care of the adult, a description of the adult’s condition, the basis of the reporter’s knowledge and
any other relevant information. NMSA § 27-7-30(B) (2007).
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Narcotics
Pursuant to the Controlled Substances Act, NMSA §§ 30-31-1 to 41, with only a few exceptions,
every person who manufactures, distributes or dispenses any controlled substances must register annually
with the New Mexico Board of Pharmacy. See NMSA §§ 30-31-12 & 13 (2009). Registrants are required to
maintain complete and accurate records of any manufacture, receipt or sale of all controlled substances,
pursuant to the requirements of NMSA Section 30-31-16 (1994). The required contents of prescriptions for
controlled substances are set forth at NMSA Section 30-31-18 (2005).

Select Illnesses and Injuries
Certain occupational illnesses and injuries must be reported to the Epidemiology and Response
Division, NM Department of Health, P.O. Box 26110, Santa Fe, NM 87502-6110; or by phone at 1-800432-4404 or 505-827-0006. These illnesses and injuries include:
(1) asbestosis;
(2) chronic beryllium lung disease;
(3) coal worker’s pneumoconiosis;
(4) heavy metal poisoning;
(5) hypersensitivity pnemonitis;
(6) mesothelioma;
(7) noise induced hearing loss;
(8) occupational asthma;
(9) occupational pesticide poisoning;
(10)
silicosis; and
(11)other illnesses related to occupational exposure.
NMAC 7.4.3(6). Certain environmental exposures and other select injuries also must be reported to
Epidemiology and Response Division, New Mexico Department of Health, P.O. Box 26110, Santa Fe, NM
87502-6110; or by phone at 1-800-432-4404 or 505-827-0006. The environmental exposures included in
this category are:
(1) all pesticide poisoning;
(2) arsenic in urine greater than 50 micrograms/liter;
(3) carbon monoxide;
(4) infant methemoglobinemia;
(5) lead (all blood levels);
(6) mercury in urine greater than 3 micrograms/liter and/or mercury in blood greater than 5
micrograms/liter;
(7) uranium in urine greater than 0.08 ug/L; and
(8) other suspected environmentally-induced health conditions.
The select injuries included in this category are:
(1) drug overdose;
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(2) firearm injuries; and
(3) traumatic brain injuries.
Cancer must be reported to a designee. All malignant and in situ neoplasms, regardless of the tissue
of origin, should be reported using the prevailing standards promulgated by the National Cancer Institute,
the Centers for Disease Control and Prevention, the North American Association of Central Cancer
Registries, and the American College of Surgeons. Report to New Mexico Tumor Registry, University of
New Mexico School of Medicine, Albuquerque, NM 87131. NMAC 7.4.3(D)(6)-(10) (2012).

Violent, Sudden or Untimely Deaths
When any person dies in a sudden, violent or untimely manner, or is found dead and the cause of
death is unknown, anyone who becomes aware of the death must report it immediately to law enforcement
authorities or to the Office of the Medical Investigator. NMSA § 24-11-5 (1975). Deaths reportable to the
Office of the Medical Investigator include, but are not limited to:
a. Any death that occurs suddenly and unexpectedly, that is, when the person has not been
under medical care for significant heart, lung or other disease.
b. Any death suspected to be due to violence, that is, suicidal, accidental or homicidal injury,
regardless of when or where the injury occurred.
c. Any death suspected to be due to alcohol intoxication or the result of exposure to toxic
agents.
d. Any death of a resident housed in a county or state institution, regardless of where the
death occurs. This refers to any ward or individual placed in such a facility by legal
authorization.
e. Any death of a person in the custody of law enforcement officers.
f.

Any death of a person in a nursing home or other private institution without recent medical
attendance.

g. Any death that occurs unexpectedly during, in association with, or as a result of diagnostic,
therapeutic, surgical, or anesthetic procedures.
h. Any death alleged to have been caused by an act of malpractice.
i.

Any death suspected to be involved with the decedent’s occupation.

j.

Any death unattended by a physician.

k. Any death due to neglect.
l.

Any still birth of 20 or more weeks’ gestation unattended by a physician.

m. Any death of an infant or child where the medical history has not established some preexisting medical condition.
n. Any death that is possibly directly or indirectly attributable to environmental exposure not
otherwise specified.
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o. Any death suspected to be due to infectious or contagious disease wherein the diagnosis and
extent of disease at the time are undetermined. or
p. Any death occurring under suspicious circumstances.
Any death where there is doubt as to whether or not it is a medical investigator’s case should be reported.
NMAC 7.3.2.10 (2001).

For Law Enforcement Purposes
Hospitals may disclose protected health information to law enforcement officials for law
enforcement purposes under the following six circumstances, and subject to specified conditions:
a. As required by law (including court orders, court-ordered warrants, subpoenas and
administrative requests);
b. To identify or locate a suspect, fugitive, material witness or missing person;
c. In response to a law enforcement official’s request for information about a victim or
suspected victim of a crime;
d. To alert law enforcement of a person’s death, if the hospital suspects that criminal activity
caused the death;
e. When a hospital believes that protected health information is evidence of a crime that
occurred on its premises; and
f.

By a health care provider in a medical emergency not occurring on its premises, when
necessary to inform law enforcement about the commission and nature of a crime, the
location of the crime or crime victims, and the perpetrator of the crime.

See generally 45 C.F.R. § 164.512; see also Department of Health and Human Services Office for Civil
Rights—HIPAA website, available at http://www.hhs.gov/ocr/hipaa.
Persons providing information to law enforcement officials as specified above should reveal only
information that is relevant and necessary to the purpose for which the information is requested. Where
possible, persons providing information as specified above should consult the specific regulatory language
prior to issuing the information.

Information Pursuant to the Health Information System Act
The Health Information System Act, NMSA 1978, §§ 24-14A-1 to 10, authorizes the New Mexico
Health Policy Commission to obtain information on the following health factors: mortality and natality
(including accidental causes of death); morbidity; health behavior; disability; health system costs,
availability, utilization and revenues; environmental factors; health personnel; demographic factors;
social, cultural and economic conditions affecting health; family status; medical and practice outcomes as
measured by nationally accepted standards and quality of care; and participation in clinical research trials.
NMSA § 24-14A-3(D) (2005). All hospitals, long-term facilities, third party payors and public as well as
private sector data sources are required to participate in the Health Information System. NMSA § 24-14A4(A) (1994). Regulations regarding information that must be reported to the system, the format for
reporting, deadlines for reporting and correcting data submitted can be obtained from the New Mexico
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Health
Policy
Commission.
See
NMAC
http://nmhealth.org/ERD/healthdata.hdata.shtml.

7.1.4
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at

Malpractice Payments, Disciplinary Actions and Suspensions or
Revocations of Staff Privileges
A. New Mexico Requirements
New Mexico law requires all hospitals and other health care entities to report to the Board of
Medical Examiners all payments relating to malpractice actions or claims arising in New Mexico; and all
appropriate professional review actions of a licensee and the acceptance or surrender of clinical privileges
by a licensee while under investigation or in lieu of an investigation. NMSA § 61-6-16(A) (2008). Any
hospital, health care entity or professional review body failing to comply with the reporting requirements
is subject to a civil penalty not to exceed ten thousand dollars ($10,000.00). NMSA § 61-6-16(C) (2008).
On the other hand, hospitals, health care entities and professional review bodies that provide, in good
faith, information as required under New Mexico law are immune from civil liability related to the
provision of such information. NMSA § 61-6-16(B) (2008).

B. Federal Requirements
Under the Health Care Quality Improvement Act of 1986, 42 U.S.C. §§ 11101-52, a hospital must
report to the National Practitioner Data Bank any of the following:
a. all payments made on behalf of a physician, or other licensed health care practitioner, as a
result of a medical malpractice claim or settlement, 42 U.S.C. § 11131 (1986);
b. disciplinary actions by state boards of medical examiners relating to a physician’s
professional competence or professional conduct, 42 U.S.C. § 11132 (1986); and
c. professional review actions by hospitals and other health care entities with formal peer
review processes, when the action adversely affects the clinical privileges of a physician for
more than 30 days and is based on the practitioner’s professional competence or conduct,
42 U.S.C. § 11133 (1986).
Every hospital also has a duty under the Act to request a physician’s record from the Data Bank
every time a physician requests medical staff or clinical privileges (including courtesy privileges) at the
hospital and every two years with respect to any physician on the staff of the hospital or to whom the
hospital has granted privileges. 42 U.S.C. § 11135 (1986). With respect to a medical malpractice action, a
hospital that does not request information regarding a physician or practitioner in accordance with the Act
is presumed to have knowledge of any information reported to the Data Bank regarding the physician or
practitioner. Id. The National Practitioner Data Bank hotline is available to answer questions. Its toll-free
number is 1-800-767-6732.

Medical Devices
All hospitals, among others, are required to report when a medical device causes or contributes to
the death or serious illness or injury of a patient. 21 U.S.C. § 360i(b) (2007); 21 C.F.R. § 800.55
(Administrative Detention related to medical devices); 21 C.F.R. Part 803 (2008). Specifically, if a hospital
becomes aware of information that reasonably suggests that a device has or may have caused or
contributed to the death of a hospital patient, the hospital, as soon as practical but not later than ten (10)
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working days after becoming aware of the information, must report the information to the Secretary of
Health and Human Services. 21 U.S.C. § 360i(b)(1)(A). The report also must be submitted to the
manufacturer of the device, if the manufacturer is known. In the case of death, the Secretary may, by
regulation, prescribe a shorter period for reporting. Alternatively, if a hospital becomes aware of
information that reasonably suggests that the device has or may have caused or contributed to the serious
illness of or injury to a hospital patient or otherwise resulted in a significant adverse event, the hospital, as
soon as practical but not later than ten (10) working days after becoming aware of the information, shall
report the information to the manufacturer of the device. 21 U.S.C. § 360i(b)(1)(B). If the identity of the
manufacturer is unknown, the report is to be submitted to the Secretary of Health and Human Services.
Additionally, on January 1 of each year, each hospital must submit to the Secretary of Health and
Human Services a summary of all reports sent to the Secretary and to manufacturers in the preceding year.
The report must be in such form as the Secretary may prescribe by regulation and must include the
following information:
a. Information sufficient to identify the facility that made the report for which the summary is
submitted;
b. The product name, serial number and model number of each product described in the
report;
c. The name and address of the manufacturer of the device; and
d. A brief description of the event reported to the manufacturer.
21 U.S.C. § 360i(b)(1)(C); see also 21 C.F.R. Part 803 (reporting requirements).
A hospital is treated as having received or otherwise become aware of information with respect to a
device when medical personnel who are employed by or otherwise formally affiliated with the facility
receive or otherwise become aware of information with respect to that device in the course of their duties
at the hospital. 21 U.S.C. § 360i(b)(1)(D). Because of this provision, hospitals should train employees and
medical staff to report to the appropriate hospital representative all events coming within the coverage of
the Act. The appropriate hospital representative should, in turn, ensure that timely reports are submitted
to the Secretary and/or manufacturer.
Finally, reports made in compliance with the Act by facilities, employees or affiliates of facilities or
physicians are not admissible into evidence or otherwise usable in any civil action involving private parties
unless the facility, individual, or physician who made the report had knowledge of the falsity of
information contained in the report. 21 U.S.C. § 360i(b)(3)(C). Sample forms for reporting devices can be
found at:
•

http://www.fda.gov/opacom/morechoices/fdaforms/CDRH.html

•

http://www.fda.gov/Medical Devices/Safety/ReportaProblem/default.htm.
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Chapter 13: Peer Review and Patient Safety
Organizations
Peer Review Organizations
New Mexico hospitals are responsible for making reasonable
efforts to assure that the medical care rendered to patients is of the
best possible quality. The hospital’s peer review and quality
assurance committees usually carry out this responsibility through
assessment of the effectiveness and economy of the health care
services provided by the hospital and its staff. Failure to conduct
peer reviews may be actionable in New Mexico. For example, the
New Mexico Court of Appeals upheld a jury finding of liability
against a hospital that held out the therapist as qualified, but did
not provide “clinical supervision, peer review or quality assurance.”
See Eckhardt v. Charter Hosp. of Albuquerque, Inc., 1998-NMCA017, 953 P.2d. 722, 733 (1997). In that case, the jury awarded
$132,000 in damages related specifically to the hospital’s failure to
properly select and supervise a therapist.
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Additionally, federal law also authorizes the Department of Health and Human Services to contract
with qualified peer review organizations (PROs) to review the care provided to Medicare beneficiaries by
physicians and other health care practitioners to determine the necessity, quality, and relative
effectiveness of both inpatient and outpatient medical services as well as the appropriateness of DRG
coding. The scope of work of the new PROs includes both a quality and an "appropriateness" review. In
addition, the PROs must verify appropriateness of DRG assignments and overall admission patterns of
hospitals, to prevent providers from trying to "game" the prospective payment system to their advantage.
42 U.S.C. § 1320c-3 (2003).
Only licensed doctors of medicine or osteopathy with active hospital staff privileges at a local
hospital may belong to a PRO. A physician is not permitted to review health care services if he is directly
involved in providing those services or if he or any family member has a financial interest in the institution
sponsoring the services. Hospital representatives are no longer permitted to sit on boards of PROs. 42
U.S.C. § 1320c-3(b) (2003).
Each PRO in its evaluation of services must apply professionally recognized patterns of health care.
These norms are to be based upon typical regional patterns of practice and must take into account
differing but acceptable modes of treatment for various health problems, methods of organizing and
delivering health care, and the type of health care facility where appropriate treatment for each illness or
condition can be provided most economically. The PRO must also determine whether the setting in which
the services were provided was appropriate, with a bias toward provision of care in outpatient settings. 42
U.S.C. § 1320c-3. If the setting is deemed inappropriate, providers will have two days to transfer or
discharge the patient, provided that the error was inadvertent. When a PRO finds that a health care
practitioner has failed to provide professional and medically necessary services or that the provider has
failed to provide adequate assurances to the Secretary, the PRO must report the matter and offer its
recommendations to the Secretary of DHS. If the Secretary agrees with the PRO's recommendation, or fails
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to act on the recommendation within 120 days, the provider's participation in Medicare may be
discontinued indefinitely, or the provider may be ordered to reimburse the Secretary for any "medically
unnecessary" services. Id.

Confidentiality of Peer Review Proceedings and Documents
Legal concerns often inhibit physicians from participating in both local and federally authorized
peer review groups. Potential committee members fear (1) possible conspiracy and defamation claims
made against them by the physicians whom the committee investigates, and (2) adverse decisions in
malpractice lawsuits facilitated by the use of peer review committee records. These issues have been the
subject of numerous commentaries and articles. Many authors argue that the confidentiality of peer review
records is necessary to encourage physicians to offer candid opinions about a colleague's medical
performance and judgment. Others have reasoned that public policy is better served when the peer review
process is not protected against the disclosure of such information. Nearly all states have statutes that
grant some degree of protection to written materials produced by or specifically for peer review
committees.

A. New Mexico Law
1. Review Organization Immunity Act
The New Mexico Review Organization Immunity Act (the “Act”) was passed in 1979. NMSA § 41-91 to 7 (1993). The Act abolished any common-law absolute immunity available to review organization
participants prior to its enactment, establishing instead a qualified immunity.” Leyba v. Renger, 114 N.M.
686, 687, 845 P.2d 780 (S. Ct. 1992). That said, the Act was purportedly intended to encourage peer
review, including the “necessary ingredients of honesty and candor in the process of attempting to
understand why mistakes occur in medical procedures, in order to improve the quality of care.” Chavez v.
Lovelace Sandia Health System, Inc., 1144 N.M. 578, 189 P.3d 711 (Ct. App. 2008).
The Act applies to all “review organizations,” which it defines as an organization (a) whose
membership is limited to health care providers and staff and (b) that is established by a health care
provider hospital to gather and review information relating to the care and treatment of patients for at
least one of eight purposes. Chavez v. Lovelace Sandia Health System, Inc., 1144 N.M. 578, 189 P.3d 711
(Ct. App. 2008). The eight enumerated purposes are as follows:
(1) evaluating and improving the quality of health care services;
(2) reducing morbidity or mortality;
(3) obtaining and disseminating statistics and information relative to the treatment and
prevention of diseases, illnesses and injuries;
(4) developing and publishing guidelines showing the norms of health care services in the area
or by health care providers;
(5) developing and publishing guidelines designed to keep within reasonable bounds the cost of
health care services;
(6) reviewing the nature, quality or cost of services provided to those enrolled in health care
plans and health maintenance organizations and non-profit healthcare plans;
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(7) acting as a PRO pursuant to 42 U.S.C. § 1320c-1 et seq.; or
(8) determining whether a health care provider shall be granted authority to provide health
care services using the health care provider's facilities or whether a health care provider's
privileges should be limited, suspended or revoked.
NMSA § 41-9-2 (1993).
In most circumstances, the Act shields statements made to a review organization from liability,
shields members of a review organization from liability relating to the organization’s actions, and protects
from disclosure data and information generated for a review organization. First, under the Act, a person
cannot be held liable for furnishing information to a review organization unless the information is false
and the person knew or had reason to believe that it was false. NMSA § 41-9-3 (1979). A corollary to this is
that statements made to persons outside of the review organization are not shielded from liability. For
example, a New Mexico federal district court has held that ROIA did not immunize a defendant physician
from liability for statements he allegedly made to plaintiff’s anesthesiology residency supervisors because
the statements were made during conversations with individuals who were not members of the review
organization and defendant was not a formal member of the credentialing committee. Id.
Second, in addition to protecting those who furnish information to a review organization, the Act
also provides that a member or employee of a review organization (including those who advise, counsel or
provide services to a review organization) cannot be held liable for the performance of his duties as a
member or employee, unless he acted maliciously toward the person under review. NMSA § 41-9-4 (1979).
Likewise, a person who makes a recommendation to the organization cannot be held liable for damages or
other relief predicated on any action of the organization, so long as he acted in the reasonable belief that
his recommendations or actions were warranted by facts known to him or to the review organization, and
so long as reasonable efforts were made to ascertain the facts. Id.
Third, an integral aspect of the Act is the confidentiality it affords review organizations.
Specifically, under the Act, data and information acquired or generated exclusively for a review
organization is generally confidential. NMSA § 41-9-5 (1979); Southwest Community Health Services v.
Smith, 107 N.M. 196, 200, 755 P.2d 40 (S. Ct. 1988); Chavez, supra, 144 N.M. at 587; Bhandari v. VHA
Southwest Community Health Corp., 2010 WL 4928874, fn. 2 (D.N.M. 2010) (unpublished). This
confidentiality cannot be waived by intentional or inadvertent disclosures of the data or information.
Southwest Community Health Services, supra, 107 N.M. at 199. That said, even when the information is
entitled to confidentiality under the Act generally, there are three instances in which disclosure is still
permissible/required:
(1) to the extent necessary to carry out the purposes of the review organization;
(2) in a judicial appeal from an action of the review organization; or
(3) when a court determines that the information is critical to a cause of action or defense in a
separate lawsuit.
Southwest Community Health Services, supra, 107 N.M. at 199-201. See also Chavez, supra, 144 N.M. at
587 (noting that the court should side in favor of protection instead of production in determining whether
this exception applies). The first and second exceptions are contained in the Act itself. The third exception,
on the other hand, was created by the courts. It is triggered only when the information sought is truly
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critical to a claim or defense in a lawsuit; relevancy of the information alone is not enough to render the
sought after information “critical”. Chavez, supra, 144 N.M. at 590.
Also note that due to recent legislation, effective July 1, 2011, review organizations are required to
produce to the New Mexico Medical Board, in response to a properly issued investigative subpoena,
“[i]nformation, documents or records that were not generated exclusively for, but were presented during
proceedings of a review organization.” NMSA § 41-9-5 (2011).
That said, to further the confidentiality afforded to review organizations, the Act also prohibits a
member or an employee of, who serves in an advisory capacity to, or who furnishes counsel or services to,
a review organization from disclosing what transpired at a review organization's meeting except, by
implication, when the above exceptions apply. Note, however, that review organization members or
persons who testified before a review organization are not prohibited (or, for that matter, protected) from
testifying outside of the review organization as to matters within their knowledge so long as the opinions
they testify to were not formed as a result of the review organization's hearings.
Violation of the confidentiality requirements under the Act is “a petty misdemeanor and shall be
punished by imprisonment for not to exceed six months or by a fine of not more than one hundred dollars
($100) or both.” NMSA § 41-9-6.
2. Impaired Health Care Provider Act
The Impaired Health Care Provider Act, NMSA §§ 61-7-1 to 12 (1995), provides that the license of
any health care provider shall be subject to restriction, suspension or revocation by the board of medical
examiners or the board of osteopathic medical examiners in case of inability of the licensee to practice
medicine with reasonable skill or safety to patients by reason of (1) mental illness; (2) physical illness
including, but not limited to deterioration through the aging process or loss of motor skill; and (3) habitual
or excessive use or abuse of drugs or alcohol. NMSA § 61-7-3 (1995). Any person who furnishes
information to the examining committee or board of medical examiners in good faith and with reasonable
belief that the information is accurate, will not be liable for damages for providing the information. NMSA
§ 61-7-11(B) (1995).

B. Federal Law
Similar confidentiality provisions appear in the federal statutes. For example, 42 U.S.C. § 1320c-6
(1990), affords broad protection to organizations and individuals furnishing information to a federallydesignated peer review organization. Peer review organizations are explicitly declared not to be federal
agencies, and are exempt from the Freedom of Information Act. 42 U.S.C. § 1320c-9(a) (2001). No person,
organization, fiduciary or employee of a person or organization may be held civilly or criminally liable for
violation of any state, federal, or local law providing information to a peer review organization, provided
that "due care" is used. The Department of Human Services will pay the legal fees incurred by a peer
review organization in defending itself against a charge of improper disclosure of information. 42 U.S.C. §
1320c-6 (1990). Additionally, section 1320c-9(d) (2001), states that patient records in the possession of
PROs and documents and other information produced in connection with deliberations of the PRO shall
not be subject to subpoena or discovery in civil actions. Upon request, however, of a practitioner or other
person adversely affected by a PRO determination, a summary of the organization's findings and
conclusion shall be provided.
The Health Care Quality Improvement Act, 42 U.S.C. § 11101-11152 (1986), requires that hospitals
and other health care entities report to the National Practitioner Data Bank details of formal peer review
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processes that make professional review actions that adversely affect the clinical privileges of a physician
for more than 30 days. The review action must involve the practitioner's professional competence or
conduct. Special immunities are granted to hospitals and other health care entities that comply with the
reporting requirements. A more detailed discussion on the reporting requirements of the Health Care
Quality Improvement Act can be found in Chapter Twelve, Required Reporting to Law Enforcement
and/or Health Authorities.

Patient Safety Organizations
The Patient Safety and Quality Improvement Act of 2005, 42 U.S.C. §§ 299b-21 to 24, protects
hospitals that have an arrangement with a Patient Safety Organization (“PSO”) from disclosing “patient
safety work product” as defined and discussed below.

A. Establishing a PSO
The Department of Health and Human Services published final regulations implementing the Act
on November 21, 2008. As of October 2012, there are 77 PSOs in thirty states and the District of Columbia.
None
are
in
New
Mexico.
The
listing
of
PSOs
by
state
is
available
at
http://www.pso.ahrq.gov/listing/geolist.htm and is reviewed weekly and updated as necessary.
To establish a PSO, an organization must provide the Secretary of DHHS with a certification that
the organization has policies and procedures in place to perform each of the patient safety activities that a
PSO is required to perform, and that it will comply with specified criteria. 42 U.S.C. § 299b-24(a)(1). If the
organization is related to a provider, it must also disclose any financial, reporting, or contractual
relationships between it and the provider(s), as well as the fact that the organization is not managed or
controlled by the provider, and is operated independently from the provider, if applicable. If the requisite
certifications are appropriately provided, and in the case of an organization that is related to a provider,
the Secretary determines that the organization can fairly and accurately perform the activities required of a
PSO, the Secretary will notify the organization of acceptance of the certifications and include the PSO on a
listing of approved PSOs.
To obtain this certification, a PSO must satisfy the following criteria:
a. The primary activity and mission of the organization must be to conduct activities designed
to improve patient safety and the quality of health care delivery;
b. The organization must have appropriately trained staff, including medical professionals;
c. The organization must have contracts with more than one provider;
d. The entity may not be a component of a health insurer;
e. The entity must fully disclose any financial, reporting or contractual relationship with any
provider that contracts with the entity, and (if applicable), the fact that the entity is not
managed, controlled, and operated independently from any provider that contracts with the
entity;
f.

To the extent practical, the organization must collect patient safety work product from the
providers with which it contracts in a standardized manner that permits valid comparisons
of similar cases among similar providers; and
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g. The patient safety work product must be used to provide feedback and assistance to
providers to effectively minimize patient risk.
42 U.S.C. § 299b-24(b)(1).

B. Component Organizations
In addition to the foregoing, if a PSO is a component of another organization, it must maintain
patient safety work product separately from the rest of the organization and maintain that information in a
secure and confidential manner, not make unauthorized disclosures to the rest of the organization, and
ensure that its mission does not conflict with that of the rest of the organization. 42 U.S.C. § 299b-24(b)(2).
While the Act specifically permits component PSOs, it would be nearly impossible to demonstrate
that a department or function of a provider is in any way independent of the provider. There may be
alternatives, however. Larger providers or systems may wish to create a separate entity to act as a PSO.
That entity would engage its own staff and/or consultants, develop its information systems (although those
systems could piggy-back off of the provider’s current system), and be governed by a Board of Directors
composed of a majority of independent directors. While some staff could be leased from the provider,
independence would be significantly easier to demonstrate if the staff had no connection with the provider.
Smaller providers or providers that do not have the financial and other resources necessary to create a PSO
could work with trade associations to develop an independent PSO that would serve a number of like
providers. A component provider-sponsored PSO could be created within a captive insurance program that
serves a number of providers. And, an unaffiliated or loosely affiliated group of providers could jointly
develop a PSO.
In order to maintain its PSO status, every three years after the initial listing, the organization must
certify to the Secretary that it is performing each of the patient safety activities, and complying with the
specified criteria. 42 U.S.C. § 299b-24(a)(2).

C. Protections Afforded by the Act
Patient safety work product is classified as privileged and confidential under the Act. Patient safety
work product is specifically defined in the legislation as any data, reports, records, memoranda, analyses
(such as root cause analyses), or statements assembled or developed by a provider for reporting to a PSO
and that are in fact reported to the PSO, or are developed by a PSO for the conduct of patient safety
activities which could result in improved patient safety or health care quality, or which identify or
constitute the deliberations or analysis of, or identify the fact of reporting pursuant to, a patient safety
evaluation system. 42 U.S.C. § 299b-21(7). “Provider” is broadly defined by the Act and includes virtually
any individual or entity that is licensed or authorized by the state to provide health care services. Materials
developed by a PSO for the conduct of patient safety activities may also be privileged, subject to a few
exceptions, as noted below. 42 U.S.C. § 299b-21(8). Importantly, information can only be classified as
patient safety work product if it may result in improved patient safety, health care quality, or health care
outcomes, or if it is created as part of a patient safety evaluation system. A “patient safety evaluation
system” is a system that collects, manages or analyzes information for reporting to a PSO. 42 U.S.C § 299b21(6).
Patient safety work product does not include patient medical records, billing or discharge
information, or any other original patient or provider record. Likewise, any information that is collected,
maintained, developed or otherwise exists separately from a patient safety evaluation system is not
protected, even if the information is ultimately reported to a PSO. The Act specifically states that “such
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separate information or a copy thereof reported to a [PSO] shall not, by reason of its reporting, be
considered patient safety work product.” The state licensing and regulatory obligations that hospitals are
required to meet, as well as the measures they must take to comply with accreditation demands and
conditions of participation for government programs, all generate documentation that will be “separate
from” information sent to a PSO. 42 U.S.C. § 299b-21(7)(B).
With respect to privilege, the Act provides that patient safety work product is not subject to federal,
state or local civil, criminal, or administrative subpoenas or orders, including those associated with
disciplinary actions against a provider. It is also protected from discovery in a federal, state, local or
administrative proceeding, as well as disclosure under the Freedom of Information Act. Additionally,
patient safety work product shall not be admitted as evidence in any Federal, state, or local governmental
civil proceeding, criminal proceeding, administrative rulemaking proceeding, or administrative
adjudicatory proceeding, including any such proceeding against provider, or admitted in a professional
disciplinary proceeding of a professional disciplinary body established or specifically authorized under
State law. 42 U.S.C. § 299b-22(a).
In order to maintain the privilege that the Act provides, each person or entity who receives
information must be formally defined as part of a hospital or other facility’s patient safety evaluation
system. For example, if an incident report, or the information contained in such a report, is provided to a
PSO, but also referred to the facility’s risk manager, quality assurance program for storage in a quality
database, and a medical peer review committee, all of these entities must also be part of the facility’s
patient safety evaluation system in order to maintain the privilege.
Under the Act, providers who wish to protect peer review, patient safety, sentinel event, or other
similar information must:
a. Explicitly collect, develop, manage, analyze and maintain that information for the purpose
of reporting it to a PSO by modifying policies and procedures and centralizing the flow of
information from these activities through a patient safety evaluation system, and
b. Actually report the information to a PSO.
A PSO cannot be compelled to disclose any information collected or developed under the Act, unless the
information is identified (identifies a reporter, providers reviewing or being reviewed, or
patients/residents), is not patient safety work product, and is not reasonably available from another
source. 42 U.S.C. § 299b-22 (d)(4)(A)(i).
It is important to note that this limitation does not apply with respect to legal actions against the
PSO or situations that involve the exception applicable to both privilege and confidentiality previously
discussed. In other words, a PSO can be compelled to release information in a criminal proceeding, a
proceeding where an employee or former employee is seeking relief from an adverse employment action,
or where all providers identified in the work product consent to the disclosure.

D. Exceptions to Confidentiality Requirements
The burden is on PSOs, providers, and others in possession of patient safety work product to
maintain patient safety work product in confidence and prevent its disclosure. This obligation does not
apply to disclosures:
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a. To carry out patient safety activities;
b. Of “nonidentifiable patent safety work product,” defined below;
c. Of patient safety work product to grantees, contractors, or other entities carrying out
research, evaluation, or demonstration projects authorized, funded, certified, or otherwise
sanctioned by rule or other means by the Secretary, for purposes of conducting research to
the extent that disclosure of protected health information would be permitted by the Health
Insurance Portability and Accountability Act (HIPAA) confidentiality regulations;
d. To the Food and Drug Administration (FDA) with respect to a product or activity regulated
by the FDA;
e. To an organization that accredits a provider if the disclosure is made voluntarily by the
provider;
f.

To law enforcement authorities if the person making the disclosure reasonably believes that
the disclosure is necessary for criminal law enforcement purposes;

g. With respect to a person other than a PSO, of patient safety work product that does not
include materials that assess the quality of care of an identifiable provider or describe or
pertain to one or more actions or failures to act by an identifiable provider; or
h. Of information that the Secretary of DHHS determines by regulation or otherwise is
necessary for business operations if the disclosure is consistent with the purposes of the Act.
42 U.S.C. § 299b-22(c)(2). “Non-identifiable patient safety work product” is defined as work product that is
presented in a form and manner that does not allow the identification of any provider that is the subject of
the work product or that participates in activities that are a subject of the work product; does not
constitute individually identifiable health information for purposes of the HIPAA confidentiality
regulations; and is presented in a form or manner that would not allow the identification of any individual
who reported patient safety work product that is not otherwise excepted from the privilege or
confidentiality provisions as described above. 42 U.S.C. § 299b-21(2) and (3).
Finally, note that voluntary disclosures of nonidentifiable patient safety work product are not
protected by the privilege described earlier. As a result, while a provider, PSO, or other person cannot be
compelled to disclose nonidentifiable patient safety work product, its disclosure is permitted by the
confidentiality exceptions, and once disclosed, the information is no longer privileged. 42 U.S.C. § 299b22(c)(3).

E. Penalties
A person who discloses identifiable patient safety work product in knowing or reckless violation of
this statute, other than pursuant to an exception, is subject to a civil monetary penalty of up to $10,000 for
each violation. Penalties cannot be imposed under both the Patient Safety Act and HIPAA penalty
regulations (if applicable) to the same act or omission. 42 U.S.C. § 299b-22(f)(1) and (3). An important
exception to this general rule exists for individuals who make a good faith report to a provider with the
intention of having the information reported to a PSO, as well as those who make a good faith report
directly to a PSO. 42 U.S.C. § 299b-22 (e)(1). Additionally, the Act provides that an accrediting body
cannot take an accreditation action against a provider based on the provider’s good faith participation in
the collection, development, reporting or maintenance of patient safety work product. The accrediting
body also may not require a provider to reveal its communications with a PSO. 42 U.S.C. § 299b22(d)(4)(B).
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F. Special Considerations for Credentialing
With respect to the credentialing and peer review process, a privilege may be established by
creating and using a PSO to serve as “centralized credentialing” by multiple hospitals. This centralized
credentialing process would be a mechanism to facilitate the sharing of quality and performance
information about specific practitioners, promote the adoption of uniform credentialing criteria, and
expand each individual hospital’s peer review resources under the Act’s umbrella of confidentiality and
privilege protection.
A hospital would have to forfeit some autonomy by delegating credentialing to a PSO that it does
not control, as well as sharing potentially sensitive patient safety information with other hospitals and
physicians participating in the PSO.
As with many other aspects of the Act, it is unclear how a centralized credentialing program would
be treated in the courts. The practical applications of the Act will depend on as yet unpublished regulations
and interpretive guidelines. In addition, most cases against hospitals and other health care providers are
brought in state court, making them subject to New Mexico law pertaining to peer review.

G. Special Considerations for Employment Actions
There is an exception to both the confidentiality and privilege afforded by the Act that applies to
the uses and disclosure of patient safety work product to the extent required to carry out the Act’s
provision permitting legal recourse in the event of an adverse employment action. Providers can take
action to prepare for and minimize the risks associated with employment litigation. For example, the
provider can build clear internal reporting mechanisms into any patient safety evaluation system and
publicize those reporting mechanisms broadly and carefully. Where employees or medical staff members
are the subject of disciplinary action, the true basis for such actions must be clearly and explicitly
documented. Similarly, where any such individual lodges a complaint or quality report, whether within or
outside of the patient safety evaluation system, the issue should be investigated in a thorough and
transparent manner, and the results of the investigation should be fully documented. In the event of a
lawsuit alleging an adverse employment action, every effort should be made to obtain a protective order
respecting any work product being sought so that it cannot be further disclosed in a criminal or civil
proceeding or in a licensure action brought against the involved providers.

H. Special Considerations with Respect to HIPAA
HIPAA’s privacy regulations traditionally only permit one covered entity to disclose patient
identifying information to another covered entity for specified health care operations of the receiving
provider (including quality and credentialing activities), if both covered entities either have or had a
relationship with the patient and the information being disclosed relates to that relationship.
The privacy regulations explicitly permit a participant in an organized health care arrangement
(OHCA) to disclose personal health information to other covered entities that participate in the organized
health care arrangement in connection with the health care operations of the arrangement, including
quality and credentialing activities. An OHCA is broader than an affiliated single covered entity in that it
includes an organized system of health care in that it allows for more than one entity, related or unrelated,
to participate so long as the participants hold themselves out publicly as participating in a joint
arrangement and actually participate in one of three specified activities, one of which is quality assessment
and improvement.
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Properly structured, all of the providers who provide information to the same PSO and receive
reports from the PSO could become an OHCA to the extent that such providers hold themselves out
publicly as participating in the joint arrangement. Once the OHCA is established, participants may share
personal health information, whether or not that information is contained in patient safety work product.
Providers should enter into business associate agreements with their PSOs in order to formalize the
arrangement. 42 U.S.C. § 299b-22(i).
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Chapter 14: Medical Experimentation

Hospitals conducting research on human subjects must assure
that all subjects are treated properly. Hospitals should look to
federal and state laws and regulations in creating policies and
guidelines for research involving patients, and the hospital's
attorney should be consulted whenever new or investigational
drugs, devices, or experimental procedures are requested or
proposed.
On July 26, 2011, HHS issued advance notice of proposed
rulemaking regarding potentially sweeping changes to the
regulations regarding human subject research. At the time of this
2015 revision new regulations have not yet been issued, but it is
possible that new regulations may be issued in the near future. See
Fundamentals of Health Law 71 (American Health Lawyer’s
Association, 6th ed. 2014).
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Generally Applicable Federal Regulations
The regulations applicable to research on human subjects depend on the nature of the research
being performed and the class of subjects. For example, the Department of Health and Human Services
(“DHHS”) regulations (45 CFR Part 46) apply to research involving human subjects conducted by the
DHHS or funded in whole or in part by the DHHS. The Food and Drug Administration (“FDA”) regulations
(21 CFR Parts 50 and 56) apply to research involving products regulated by the FDA. Federal support is
not necessary for the FDA regulations to be applicable. When research involving products regulated by the
FDA is funded, supported or conducted by FDA and/or DHHS, both the DHHS and FDA regulations
apply.
Generally, two requirements must be met before human subjects may be used in research: 1) an
Institutional Review Board (“IRB”) must be established; and 2) the informed consent of a patient to be
used in research must be obtained before the patient is administered a new or investigational drug or
treatment.

A. Institutional Review Boards
IRBs are defined as “any board, committee, or other group formally designated by an institution to
review, approve the initiation of, and conduct periodic review of biomedical research involving human
subjects. The primary purpose of such review is to assure the protection of the rights and welfare of the
human subjects.” 21 C.F.R. § 56.102(g). IRB has the same meaning as the term “institutional review
committee” as used in Sec. 360j of the Federal Food, Drug, and Cosmetic Act. See 21 U.S.C. §§ 301-397.
With limited exceptions, clinical research involving human subjects cannot be initiated unless that
research has been reviewed and approved by and remains subject to continuing review by an IRB. 21
Prepared by:
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C.F.R. § 56.103(a). Each IRB must have at least five members with varying areas of expertise "to promote
complete and adequate review of research activities commonly conducted by the institution." The
membership also should be diverse as to gender, cultural backgrounds, ethnicity, and sensitivity to such
issues as community attitudes and to promote respect for its advice and counsel in safeguarding the rights
and welfare of human subjects. Some IRB members should be experts in scientific and medical areas. At
least one member should be a member of a nonscientific profession (for example, a lawyer, ethicist or
clergyman). Each IRB must include at least one member who is not otherwise affiliated with the
institution. Conflicts of interest on the part of IRB members should be carefully avoided. An IRB may, in
its discretion, invite individuals with competence in special areas to assist in the review of complex issues
that require expertise beyond or in addition to that available on the IRB (this individual may not vote with
the IRB.) Every nondiscriminatory effort must be made to ensure that no IRB consists entirely of men or
entirely of women, including the institution’s consideration of qualified persons of both sexes, so long as
no selection is made to the IRB on the basis of gender. Additionally, no IRB may consist entirely of
members of one profession. 21 C.F.R. § 56.107(a)-(f).
One of the primary functions of the IRB is to establish and follow written procedures for:
a. conducting its initial and continuing review of research and for reporting its findings and
actions to the investigator and the institution;
b. determining which projects require review more often than annually and which projects
need verification from sources other than the investigator that no material changes have
occurred since previous IRB review;
c. ensuring prompt reporting to the IRB of changes in research activity; and
d. ensuring that any changes in approved research, during the period for which IRB approval
has already been given, are not initiated without IRB review and approval except where
necessary to eliminate apparent immediate hazards to the human subjects.
21 C.F.R. § 56.108(a). Additionally, the IRB also must follow written procedures for ensuring prompt
reporting to the IRB, appropriate institutional officials, and the FDA of the following:
a. any unanticipated problems involving risks to human subjects or others;
b. any instance of serious or continuing noncompliance with federal regulations or the
requirements of the IRB; or
c. any suspension or termination of IRB approval.
21 C.F.R. § 56.108(b).
Except when an expedited review procedure is used, an IRB must review proposed research at
meetings at which a majority of the members of the IRB are present, including at least one member whose
primary concerns are in nonscientific areas. In order for the research to be approved, it must receive the
approval of a majority of those members present at the meeting. 21 C.F.R. § 56.108(c). An IRB may use an
expedited review procedure to review when:
a. Some or all of the research appears on the list of categories of research that may be
reviewed by expedited procedure. This list is established by the Food and Drug
Administration and published in the Federal Register. In addition to being on the list, the
research must be found by the reviewer to involve no more than minimal risk. “Minimal
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risk” means that the harmful risks anticipated in the research are no greater than those
ordinarily encountered in daily life or in performing routine physical examinations or
psychological testing. 21 C.F.R. § 56.102(i). or
b. Minor changes in previously approved research during the period of one year or less for
which approval already is authorized.
Under an expedited review procedure, the review may be carried out by the IRB chairperson or by
one or more experienced reviewers designated by the IRB chairperson from among the members of the
IRB. However, research may not be disapproved by an expedited review procedure. A research activity
may be disapproved only after review in accordance with the nonexpedited review procedure.
21 C.F.R. § 56.110.
Once an IRB has come to a decision to approve or disapprove the proposed research activity, or as
to modifications necessary to secure IRB approval of the research activity, the IRB must notify
investigators and the institution in writing of said decision. If the IRB decides to disapprove a research
activity, it must include in its written notification a statement of the reasons for its decision and give the
investigator an opportunity to respond in person or in writing. 21 C.F.R. § 56.109(e). In order to approve
research covered by the DHHS and FDA regulations, the IRB must determine that all of the following
requirements are satisfied:
a. The risk to any subject must be minimized by using procedures consistent with sound
research design that do not unnecessarily expose subjects to risk and, whenever
appropriate, by using procedures already being performed on the subjects for diagnostic or
treatment purposes.
b. Risks to subjects are reasonable in relation to anticipated benefits, if any, to subjects, and
the importance of the knowledge that may be expected to result. In evaluating risks and
benefits, the IRB should consider only those risks and benefits that may result from the
research (as distinguished from risks and benefits of therapies that subjects would receive
even if not participating in the research). The IRB should not consider possible long-range
effects of applying knowledge gained in the research (for example, the possible effects of the
research on public policy) as among those research risks that fall within the purview of its
responsibility.
c. The selection of the subjects must be equitable taking into account the purposes of the
research and its setting and should be particularly cognizant of the special problems of
research involving vulnerable populations, such as children, prisoners, pregnant women,
handicapped, or mentally disabled persons, or economically or educationally disadvantaged
persons.
d. Particular attention must be paid to the special problems encountered in research with
vulnerable populations, such as children, prisoners, pregnant women, handicapped, or
mentally disabled persons, or economically or educationally disadvantaged persons.
e. Proper informed consent must be obtained from the subjects or their legally authorized
representatives.
f.

Informed consent must be documented by the use of a written consent form approved by
the IRB and signed and dated by the subject or the subject’s legally authorized
representative at the time of consent. A copy must be given to the person signing the form.

g. Research projects must adequately monitor data to insure subject safety.
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h. Research projects must adequately protect the privacy of subjects and the confidentiality of
the data.
21 C.F.R. § 56.111(a).
When some or all of the subjects, such as children, prisoners, pregnant women, handicapped, or
mentally disabled persons, or economically or educationally disadvantaged persons, are likely to be
vulnerable to coercion or undue influence additional safeguards have been included in the study to protect
the rights and welfare of these subjects. 21 C.F.R. § 56.111(b).
An IRB’s activities must be documented by an institution, or where appropriate the IRB. This
documentation must include:
a. Copies of all research proposals reviewed; scientific evaluations, if any, that accompany the
proposals; approved sample consent documents; progress reports submitted by
investigators; and reports of injuries to subjects.
b. Minutes of IRB meetings that sufficiently detail attendance at the meetings; actions taken
by the IRB; the vote on these actions, including the number of members voting for, against,
and abstaining; the basis for requiring changes in or disapproving research; and a written
summary of the discussion of controverted issues and their resolution.
c. Records of continuing review activities.
d. Copies of all correspondence between the IRB and the investigators.
e. A list of IRB members identified by name; earned degrees; representative capacity;
indications of experience such as board certifications, licenses, etc., sufficient to describe
each member's chief anticipated contributions to IRB deliberations; and any employment or
other relationship between each member and the institution - for example: full-time
employee, part-time employee, a member of governing panel or board, stockholder, paid or
unpaid consultant.
f.

A copy of the written procedures used by the IRB. and

g. Statements of significant new findings provided to subjects as part of obtaining informed
consent.
These records must be retained for at least three years after completion of the research, and, for research
subject to the FDA’s regulations, the records must be accessible for inspection and copying by authorized
representatives of the Food and Drug Administration at reasonable times and in a reasonable manner. The
Food and Drug Administration may refuse to consider a clinical investigation in support of an application
for a research or marketing permit if the institution or the IRB that reviewed the investigation refuses to
allow an inspection. 21 C.F.R. § 56.115.

B. Informed Consent
Before a human subject can be used in a research project governed by federal law or regulation, a
legally effective informed consent must be obtained from the subject. Consent should be obtained in a way
that provides the subject with the opportunity to carefully consider participation and should involve no
coercion or undue influence. The prospective subject should understand the language of the consent. The
consent should contain no language in which the subject is deemed to have waived any legal rights. The
consent must be documented using a written consent form approved by the institution’s IRB and signed by
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the subject or a legally authorized representative of the subject. A copy must be given to the subject. 21
C.F.R. § 50.20.
An informed consent should include the following:
a. a statement to the subject that the study involves research, an explanation of the purposes
of the research and the expected duration of the subject's involvement in the research, a
description of the procedures to be followed, and identification of any procedures that are
experimental;
b. a description of any reasonably foreseeable risks or discomforts to the subject;
c. a description of any benefits to the subject or to others that may reasonably be expected
from the research;
d. a disclosure of any appropriate alternative procedures or treatment, if any, that might be
advantageous to the subject;
e. a statement concerning the extent, if any, to which confidentiality of records identifying the
subjects will be maintained, and that notes the possibility that the FDA may inspect the
records;
f.

for research involving more than minimal risk, an explanation of any possible
compensation and an explanation of whether and where medical treatments for possible
injuries may be available or where further information may be obtained;

g. an explanation of whom to contact regarding questions the subject may have about the
research or the subject's rights, and whom to contact if the subject should experience a
research-related injury; and
h. a statement that participation is voluntary, and that the subject is free to withdraw consent
and discontinue participation in the research at any time without penalty.
21 C.F.R. § 50.25(a).
When appropriate, one or more of the following additional elements of information also should be
provided to each subject:
a. a statement to the subject that particular treatments or procedures may involve
unforeseeable risks (or to the embryo or fetus, if the subject is or may become pregnant);
b. any additional cost to the subject that may result from participation in the research;
c. an explanation of anticipated circumstances which may result in termination of subject's
participation without the subject's consent;
d. consequences of subject’s withdrawal from the research and procedures for orderly
termination of participation by the subject;
e. a statement that significant new findings developed during the course of the research that
might relate to the subject's willingness to continue participation will be provided to the
subject; and
f.

the approximate number of subjects involved in the study.
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21 C.F.R. § 50.25(b).
Informed consent is required unless both the researcher and another physician who is not
otherwise participating in the clinical investigation certify in writing all of the following:
a. The human subject is confronted with a life-threatening situation that necessitates the use
of an FDA regulated experimental drug or device;
b. Informed consent cannot be obtained from the subject due to inability to communicate
with, or obtain legally effective consent from, the subject;
c. There is insufficient time to gain consent from the subject's legal representative; and
d. There is no alternative method of approved or generally recognized therapy available that
provides an equal or greater likelihood of saving the life of the subject.
21 C.F.R. § 50.23(a).
If immediate use of the investigational treatment is deemed to be necessary (per the investigator)
to save the life of the subject, and there is not sufficient time to review the use in advance, the
investigator’s determinations shall be reviewed and evaluated in writing by an independent physician not
participating in the research within 5 working days after the use of the treatment. 21 C.F.R § 50.23(b).
Within five days of the use of such treatment, a report of the project must be submitted to the IRB. 21
C.F.R. § 50.23(c).

Experimentation on Children, Infants, Fetuses, and Mothers
Federal Regulations governing experiments involving children are found at 45 C.F.R. §§ 46.404 to
46.409. In general, IRBs should familiarize themselves with these regulations before authorizing research
involving children. Requirements for permission by parents or guardians and for assent by children are
located at 45 C.F.R. § 46.408. Generally, assent by children who are the subjects of research is encouraged,
with the exact nature of the assent to be determined by the IRB (taking into account the ages, maturity,
and psychological state of the children involved). Consent by both parents is required except where one
parent is deceased, unknown, legally incompetent or not reasonably available or unless the research
involves minimal risks or presents the prospect of direct benefit to the child in which case the consent of
one parent is adequate. If the child is a ward of the state and the research involves greater than minimal
risk and no prospect of direct benefit to the child, the IRB must require that a child advocate be appointed
for the purpose of giving consent to the child's participation in the research. 46 C.F.R. § 46.409.
The New Mexico Maternal, Fetal and Infant Experimentation Act, NMSA §§ 24-9A-1 to -7, also
controls clinical research involving pregnant women, fetuses and live-born infants. The Act defines
"clinical research" broadly as:
[A]ny biomedical or behavioral research involving human subjects, including the
unborn, conducted according to a formal procedure. The term is to be construed
liberally to embrace research concerning all physiological processes in human
beings and includes research involving human in vitro fertilization; but shall not
include diagnostic testing, treatment, therapy or related procedures conducted by
formal protocols deemed necessary for the care of a particular patient on whom such
activity is performed and shall not include human in vitro fertilization performed to
treat infertility; provided that this procedure shall include provisions to insure that
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each living fertilized ovum, zygote or embryo is implanted in a female recipient, and
no physician may stipulate that a woman must abort in the event the pregnancy
should produce a child with a disability. Provided, that emergency medical
procedures necessary to preserve the life or health of the mother or the fetus shall
not be considered clinical research.
NMSA 1978, § 24-9A-1(D).
According to the Act, no fetus shall be the subject of any clinical research activity unless its purpose
is to meet the health needs of the fetus and the fetus will be placed at risk only to the minimum extent
necessary. NMSA § 24-9A-3. The requirements regarding a live-born infant are similar, i.e. the treatment
must meet the health needs of the infant and adults would not be suitable subjects. See NMSA § 24-9A-4.
No woman known to be pregnant according to generally accepted medical standards can be involved as a
subject in any clinical research activity unless the purpose of the activity is to meet the health needs of the
mother or the fetus and the fetus will be placed at risk only to the minimum extent necessary to meet such
needs (or there is no significant risk to the fetus). Even then, the mother must be legally competent and
have given informed consent being fully informed regarding any possible impact on the fetus. NMSA §§
24-9A-2, 5(C); 21 C.F.R. § 50.25. Importantly, no inducements, monetary or otherwise, can be offered to
any woman to terminate her pregnancy for the purpose of subjecting her fetus or live-born infant to
clinical research activity.
As to research involving non-viable neonates, federal regulations provide specific standards. See 45
C.F.R. §§ 46.201 to 46.207. A non-viable neonate is a fetus that has been separated from the woman and,
although living, is not able to survive (given the benefit of available medical therapy) to the point of
independently maintaining heartbeat and respiration. See 45 C.F.R. § 46.202(e). After delivery a nonviable neonate may not be involved in research activities unless:
a. vital functions of the fetus will not be artificially maintained;
b. experimental activities which of themselves would terminate the heartbeat or respiration of
the fetus will not be employed;
c. there will be no added risk to the neonate resulting from the research;
d. the purpose of the activity is the development of important biomedical knowledge that
cannot be obtained by other means; and
e. the legally effective informed consent of the parents (or single parent under certain
conditions) is obtained.
45 C.F.R. § 46.205(c).

Experimentation Involving Medicinal Use of Marijuana
Medical research has shown that the use of marijuana may alleviate the nausea and ill-effects of
cancer chemotherapy and the ill-effects of glaucoma. NMSA § 26-2A-2. The Controlled Substances
Therapeutic Research Act, NMSA §§ 26-2A-1 to 7, was enacted in response to this research. The Act
permits research and experimentation under strictly controlled circumstances as to the use of marijuana
for medicinal purposes. NMSA § 26-2A-2. Among other things, the Act created the "Lynn Pierson
Therapeutic Research Program." NMSA § 26-2A-4. Participation in the program is limited to those
applicants and their licensed physicians who have been certified by the Patient Qualification Review Board
158

created by the Act. NMSA § 26-2A-5. Once an applicant is certified, the Secretary of the Department of
Health is authorized to obtain marijuana through whatever means he deems appropriate (consistent with
National Institute on Drug Abuse, Food and Drug Administration and Drug Enforcement Administration
regulations) and can transfer it to a certified state operated licensed pharmacy for distribution to the
certified patient.
The Patient Qualification Review Board may include other disease groups for participation in the
program after pertinent medical data has been presented and after it has met approval for the requested
use by the Food and Drug Administration, the Drug Enforcement Administration and the National
Institute on Drug Abuse. NMSA § 26-2A-5.

Research Activities Not Federally Regulated
Certain categories of research involving human subjects are exempt from the aforementioned
federal regulations, as long as any information possibly identifying the persons involved in the data is
removed and the subjects are not subjected to harmful risks. Examples of these categories include:
a. Research on regular and special education instructional strategies or research on the
effectiveness or the comparison among instructional techniques, curricula, or classroom
management methods.
b. Use of educational tests (cognitive, diagnostic, aptitude, or achievement), survey
procedures, interview procedures or observation of public behavior.
c. Collection or study of existing data, documents, records, pathological specimens, or
diagnostic specimens, if these sources are publicly available or if the information is
recorded by the investigator in such a manner that subjects cannot be identified, directly or
through identifiers linked to the subjects.
d. Research and demonstration projects (subject to approval by department or agency heads)
to evaluate public benefit or service programs. This also includes taste and food quality
evaluation and consumer acceptance studies.
45 C.F.R. § 46.101(b). The Secretary of Health and Human Services has final authority to decide what
research activities will be exempt from the regulations.

Policy and Procedure Recommendations
In establishing policies and procedures for use of investigational drugs and medical research, note
that informed consent of the patient always should be obtained prior to participation in any research. See
NMHA Form 47, Consent for Treatment with Drug Under Clinical Investigation, and NMHA Form 48,
Consent for Participation in Medical Research or Experimentation. These Forms are for guidance only, as
all research consent forms must be approved by the IRB for use for each study. This applies to all consent
forms, including those supplied by third parties such as pharmaceutical sponsors or state and federal
agencies. Additionally, physicians should record any and all use of experimental drugs. NMHA Form 49,
Physician’s Data Sheet for Use of Investigational Drugs, may be used. The data sheet should be submitted
to the hospital pharmacy along with the supply of the investigational drug. This form should be retained
by the pharmacy. The pharmacy should provide adequate information about the drug to the nursing staff.
NMHA Form 50, Nursing Service Data Sheet for Investigational Drugs, may be used for this purpose. The
form should be returned to the nursing unit together with the prescription intended for the nursing
service. The pharmacy should also prepare a permanent record of the drug use.
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Chapter 15: Indigent Patients and Hospital Liens

Indigent Patients
Chapter 15 Subsections
Each New Mexico county is financially responsible for the
•••
hospital care of indigent persons domiciled in that county and is
required to provide support to the state’s Medicaid fund. See NMSA
• Indigent Patients
1978 § 27-5-2(A) (amended 2014); NMSA 1978, § 27-5-7 (amended
2014). The Indigent Hospital and County Health Care Act, NMSA
• Hospital Liens
1978, §§ 27-5-1 to -18 (amended 2014) (the “Act”), establishes a
system whereby hospitals in each county can usually be reimbursed
• Hospital Indigent Care
for allowable medical costs incurred in the treatment of indigent
and Billing Policies
persons. To qualify for these funds, the indigent patient need only
have been provided “health care services,” which includes any
treatments or services designed to promote improved health in the
county indigent population, including primary care, prenatal care,
dental care, behavioral health care, alcohol or drug detoxification and rehabilitation, hospital care,
provision of prescription drugs, preventive care or health outreach services, to the extent determined by
resolution of the county. NMSA 1978 § 27-5-4(F) (amended 2014). Notwithstanding, it is important to note
that the cost of Medicaid reimbursable services rendered to a Medicaid eligible indigent patient cannot be
reimbursed under the Act. NMSA, 1978 § 27-5-3(A) (amended 2014).
An indigent patient is defined in the Act, in part, as “a person to whom an ambulance service, a
hospital or a health care provider has provided medical care, ambulance transportation or health care
services and who can normally support the person’s self and the person’s dependents on present income
and liquid assets available to the person but, taking into consideration the person’s income, assets and
requirements for other necessities of life for the person and the person’s dependents, is unable to pay the
cost of the ambulance transportation or medical care administered or both.” NMSA 1978, § 27-5-4(G)
(amended 2014). The minor dependent of such a person also qualifies as an “indigent patient.” Id.
Moreover, if provided by a resolution of the county to which the ambulance provider, health care provider
or hospital is applying for claim reimbursement, the definition of indigent patient “shall not include any
person whose annual income, together with that person’s spouse’s annual income totals an amount that is
fifty percent greater than the per capita personal income for New Mexico as shown for the most recent year
available in the survey of current business published by the United States department of commerce.” Id.
Each county creates a “health care assistance fund” (the “fund”) to finance the purposes specified in
the Act. NMSA 1978, § 27-5-7(B) (amended 2014). Counties may use the fund to pay for expenses of burial
or cremation of an indigent person, ambulance transportation, hospital care and health services for
indigent patients, or county administrative expenses associated with fund expenditures including hiring of
personnel to carry out the provisions of the Act. NMSA 1978, § 27-5-7.1(A) (amended 2014); NMSA, 1978 §
27-5-6(C) (amended 2014). A hospital will not be paid from a county health care assistance fund for
services that the county human services department has determined to be Medicaid eligible. NMSA, 1978 §
27-5-3(A) (amended 2014).
Prepared by:
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To file a claim, the hospital, ambulance service or health care provider must:
a. file the claim with the county in which the indigent patient is domiciled;
b. file separately for each indigent patient a detailed, itemized claim of total cost; and
c. file with the claim a verified statement that the patient qualifies under the provisions of the
Indigent Hospital and County Health Care Act stating that the patient qualifies for indigent
funds and is unable to pay for his medical treatment. All assets owned by the patient or any
person legally responsible for his care must be listed on the statement. The statement shall
constitute an oath of the person signing it, and any false statements in the statement made
knowingly constitute a felony. NMSA, 1978, § 27-5-12(A) (amended 2014).

Hospital Liens
The New Mexico Hospital Lien Act gives a hospital that furnishes emergency, medical or other
service to a patient injured in an accident not covered by worker’s compensation the right to assert a lien
upon a judgment, settlement or compromise belonging to the patient or a claim maintained by the heirs or
personal representatives of the injured party in the case of the patient’s death, less attorneys’ fees, court
costs and other expenses necessary in obtaining the judgment, settlement or compromise. NMSA 1978, §
48-8-1(A). The lien is for the amount of the reasonable, usual and necessary hospital charges for treatment
until the date of the payment of damages. NMSA 1978 § 48-8-1(B).
To obtain a lien, the hospital must do each of the following:
a. File with the county clerk of the county in which the hospital is located a written notice
containing the following information:
(1) an itemized statement of the claim certified as correct by an agent of the hospital;
(2) date of the accident;
(3) name and location of the hospital; and
(4) name of the person, firm or corporation alleged to be liable to the injured party.
NMSA 1978, § 48-8-2(A).
b. Send a copy of the written notice together with a statement of the date of filing, by certified
mail with return receipt requested, to the person, firm or corporation alleged to be liable to
the injured party before the payment of any money to the injured party as compensation for
the injuries. NMSA 1978, § 48-8-2(B). The allegedly liable person must then disclose the
name of that person’s insurance carrier at the request of the hospital. Id. and
c. Send a copy of the written notice by certified mail, return receipt requested, to the home
office of the insurance carrier of the person, firm or corporation alleged to be liable, if the
name and address of the carrier is known. NMSA, 1978 § 48-8-2(C).
If, after the filing and receipt of written notice of the lien, any person, firm or corporation
compensates the patient for his injuries without paying the amount of the lien to the hospital, such person,
firm or corporation shall remain liable to the hospital for one year after compensating the patient. NMSA
1978, § 48-8-3(B). In other words, the hospital must bring a lawsuit to enforce its lien against such person,
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firm or corporation within one year following the date that payment is delivered to the patient or his or her
legal representative. See Regents of the University of New Mexico v. Lacey, 107 N.M. 742, 744, 764 P.2d
873 (1988). Upon receipt of payment of the lien, the hospital must execute and file a release of lien at the
hospital’s expense. NMSA 1978, § 48-8-5.

Hospital Indigent Care and Billing Policies
In recent years, hospitals have come under scrutiny from Congress, the Internal Revenue Service,
the Department of Health and Human Services, state attorneys general and local tax authorities regarding
the amount of charity care provided and their billing and collection policies with respect to low income
patients. Hospitals should review their charity care policies with legal counsel.
The Patient Responsibility and Affordable Care Act (ACA) imposes new requirements on 501(c)(3)
organizations that operate one or more hospital facilities. Each 501(c)(3) hospital organization is required
to meet four general requirements on a facility-by-facility basis:
a. establish written financial assistance and emergency medical care policies;
b. limit amounts charged for emergency or other medically necessary care to individuals

eligible for assistance under the hospital's financial assistance policy;
c. make reasonable efforts to determine whether an individual is eligible for assistance under
the hospital’s financial assistance policy before engaging in extraordinary collection actions
against the individual; and
d. conduct a community health needs assessment (CHNA) and adopt an implementation
strategy at least once every three years.

A hospital should also review its compliance with the requirements of the Hill-Burton Act, (42
U.S.C. §§ 291 to 291o-1), concerning the provision of care to indigent patients in order to avoid possible
difficulty in collecting from a patient on a bill for medical care. See 42 U.S.C. § 291; 42 C.F.R. § 53.111. A
hospital’s failure to comply with its obligations under the Hill-Burton Act may, in some instances, be
presented as a defense to an attempt to collect on a bill for medical treatment and expenses. See, e.g.,
Hospital Center at Orange v. Cook, 426 A.2d 526 (N.J. 1981) (hospital’s failure to issue notice advising
patient of potential eligibility for Hill-Burton assistance prevented hospital from collecting amount of bill
from patient).
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Chapter 16: Miscellaneous Materials

2015 Legislative Update
Prepared by: Ryan Harrigan, Esq.

Chapter 16 Subsections
•••

• 2015 Legislative Update

The 2015 regular legislative session was a 60 day session
with a special session called afterward to address capital outlay
and tax legislation only. The 2015 session was the first session in
62 years in which the Republicans held a majority in the New
Mexico House of Representatives. During the 2015 session,
legislators introduced 1,281 bills (586 from the House and 695
from the Senate) but passed only 191 bills (the fewest number
since 1949). The Governor signed 158 of the bills, and vetoed 33. 1

• Advisory: The Lay
Caregivers Act
• Advisory: Scope of
Practice for Midlevel
Providers
• Mandatory Reporting
Matrix

A. Enforceability of Healthcare Non-Compete
Provisions
1. SB 325
a. Sponsor(s): Stuart Ingle
b. Status: Signed into law
c. Summary: Renders non-compete provisions in certain health care practitioner
i. agreements unenforceable.
ii. Does not prohibit the enforceability of certain repayment, nondisclosure,
nonsolicitation, or liquidated damages provisions.
iii. Will not apply to agreements between practitioners who are shareholders, owners,
partners or directors of a healthcare practice.
iv. Applies only to agreements or renewals/extensions executed on or after July 1, 2015.
2. HB 52
a. Sponsor(s): Nora Espinoza & Cliff Pirtle
b. Status: Died
c. Summary: Limited non-compete provisions for contracts relating to the provision of health
care services in Lea, Chaves and Eddy Counties.
i. Broad definition of health care practitioner, including nurse-midwives, physicians
assistants, and nurse practitioners.
ii. Limited to practitioners in Lea, Chaves and Eddy Counties.

B. Scope of Practice Changes
1. HB 54: Anesthesiologist Assistants
a. Sponsor(s): Nora Espinoza
All statistics are from the Legislative Council Service’s 2015 Highlights publication, available at
http://www.nmlegis.gov/lcs/misc/2015_highlights.pdf
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b. Status: Signed into law
c. Summary: Allows anesthesiologist assistants to practice in hospitals other than UNMH and
prohibits anesthesiologists from supervising more than three assistants (outside of UNMH).
2. SB 571: Physical Therapy
a. Sponsor(s): Benny Shendo
b. Status: Signed into law
c. Summary: Allows physical therapists to accept patients without an existing medical
diagnosis made by a licensed primary care provider.
i. Authorizes physical therapists to provide: (1) initial evaluation, (2) determination of
physical therapy diagnosis, prognosis, and (3) a plan of treatment intervention.
ii. However, a physical therapist must refer a patient to a licensed healthcare provider
if: (1) after 30 days the patient has not made measurable or functional improvement,
(2) if the physical therapist believes the patient requires treatment that is beyond the
scope of practice of the physical therapist.
3. SB 299: Nurse Practitioners
a. Sponsor(s): Howie Morales
b. Status: Signed into law
c. Summary: Identifies physician assistants and certified nurse midwives as non-physician
primary care practitioners, enabling those health professionals to address needs that
previously could only be done by MDs.
i. Expands certain provisions of the Uniform Health-care Decisions Act to include
non-physician primary care practitioners
ii. Does not change scope of practice for advanced practice registered nurses, certified
nurse-midwifes or physician assistants.
4. HB 122: Scope of Practice Act
a. Sponsor(s): Terry McMillan
b. Status: Passed/Pocket Veto
c. Summary: Would have provided new procedures for amending statutes and rules related to
the scope of practice of health professions:
i. LCS to assign a committee to review proposed changes.
ii. LCS to assess the potential harm/benefit, impacts on costs, and impact on access
and quality of healthcare.
5. HB 192: Occupational Therapy
a. Sponsor(s): Deborah Armstrong
b. Status: Passed/Pocket Veto
c. Summary: Would have established detailed definitions to provide clarity to the overall
profession and scope of practice of occupational therapy. Also, would have clearly specified
how aides are to be supervised and what duties they may perform.
6. SB 379: Chiropractic Medicine
a. Sponsor(s): Cisco McSorley
b. Status: Died (Senate Judiciary)
c. Summary: Would have allowed chiropractic physicians to prescribe dangerous drugs.
Would also have expanded the scope of practice to allow chiropractors to diagnose and treat
any condition “for which the chiropractic physician has been educated and trained.”
7. SB 615: Physician Assistants
a. Sponsor(s): Michael Sanchez
b. Status: Died (Senate Judiciary)
c. Summary: Would have removed the requirement that physician assistants have a direct
“supervising” physician and instead required “collaboration” between physician assistants
and physicians.
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i. Collaboration would not require the physical presence of the physician while
services are being rendered.

C. Confidentiality
1. SB 323: Safe Disclosure of Certain Health Information
a. Sponsor(s): Mark Moores
b. Status: Signed into law (Note: this bill substituted SB 474, and a near-mirror version was
introduced by Carl Trujillo as HB 432)
c. Summary: Allows for the dissemination of hospital-specific aggregate data by DOH, and
allows New Mexicans to compare hospitals based on publicly available aggregate
hospitalization data from each hospital.
i. The benefit of this bill was stated to be that by having hospital-specific data
available, the quality of care and also the quality of the data available for
hospitalizations would improve.

D. Medicaid Fraud
1. SB 55: Clarify Definition of Medicaid Fraud
a. Sponsor(s): Mary Kay Papen
b. Status: Died (House Judiciary)
c. Summary: Would have clarified the definition of “credible allegation of fraud” and
“overpayment”, and provide procedural boundaries and requirements, including:
i. HSD has two years from date of payment submittal to audit a provider.
ii. Prior to a determination of fraud, HSD must provide written notice of a tentative
finding of overpayment, providing the specific factual and legal basis for each such
finding, and advising the provider or subcontractor of its right to provide additional
documentation within fifteen days and to request an informal conference.
1. A provider or subcontractor is also entitled to an administrative hearing.
iii. Grants a provider the right to appeal any final determination.
iv. Prohibits HSD from suspending payment: (1) before a final determination of and
exhaustion of all administrative and civil remedies; (2) after the posting of a bond by
the provider or subcontractor; or (3) as to ongoing services, unless there is evidence
of material noncompliance or fraud following a good-faith prepayment review of
claims and remedial training or education of employees.
v. Amends the definition of Medicaid fraud so that these matters do not constitute
Medicaid fraud: Mere errors found in the course of an audit; Billing errors
attributable to human error; Inadvertent billing and processing errors; Inadvertent
failure to maintain complete licensing and other credentialing records; and Failure
to comply with a regulatory standard that is not a condition of payment.
2. SB 320: Health Care Audits
a. Sponsor(s): Jacob Candelaria
b. Status: Died (Senate Finance)
c. Summary: Would have required the state auditor to pre-approve a list of audit firms to
conduct audits of state and federal health care programs, and provided that an investigation
of alleged health care overpayments or fraud is not an emergency condition that justifies an
emergency procurement.

E. Safe Staffing Levels
1. HB 81: Patient Safe Staffing Act
a. Sponsor(s): Christine Trujillo
b. Status: Died
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c. Summary: Would have established a comprehensive act requiring hospitals to establish and
comply with safe staffing levels in hospital nursing units.
i. Would have given a nurse the right to refuse an assignment that conflicts with
established staffing levels or outside of that nurse’s scope of practice.
ii. Would have required hospitals to post and report their daily hospital nursing unit
patient census and staffing levels.
iii. The Department of Health would have been responsible for posting hospital reports
on the DOH’s website for consumers.
iv. Would have authorized the DOH to enforce compliance with the Act through
penalties and corrective action, and
v. Would have provided Whistleblower protection to employees who file a grievance or
complaint under the Act.

F. Medical Malpractice
1. HB 395: Venue for Medical Malpractice Cases
a. Sponsor(s): Zachary Cook
b. Status: Died
c. Summary: Would have limited venue in cases of medical malpractice to: the county in
which the patient received the medical treatment, the county that is the principal place of
business of the health care provider(s), or the county in which the patient resided when the
patient received the medical treatment at issue. For wrongful death cases, resident of
personal representative, conservator, guardian, guardian ad litem, or any other third person
representative would not be considered in determining venue.
2. HB 542: Health Care Liability Act
a. Sponsor(s): Terry McMillan
b. Status: Died
c. Summary: Would have limited aggregate noneconomic damages for a claim against a health
care provider that is not a participant in the state-sponsored excess insurance program to
$300 thousand and limit punitive damages to three times the amount of compensatory
damages.
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Advisory: Scope of Practice for Midlevel Providers
Substantive Changes to Advanced Practice Professional Matrix from 2013 to 2015 edition

A. Definition added Licensed Independent Practitioner (LIP)
The term LIP is increasingly used to refer to practitioners who are permitted by law and by the
organization to provide care and services, without direction or supervision, within the scope of the
practitioner’s license and consistent with individually assigned clinical responsibilities. (Joint Commission
Perspectives).

B. No Medicare Requirements for Medical Necessity by Physician for IP
Stay < 20 Days
The Medicare rules requiring physicians to sign admission orders for all hospital inpatient
admissions have been revised so that certification by a physician is required only in the case of inpatient
stays of 20 days or more. As a result, various types of Licensed Independent Practitioners (LIPs),
including CNMs can (provided that hospital bylaws allow, order admissions. For LIPs with admitting
privileges per hospital bylaws and in compliance with applicable state law, there is no longer a legal basis
for requiring the medical necessity of these admissions to be certified by a physician.
http://www.midwife.org/acnm/files/ccLibraryFiles/Filename/000000004822/CY2015HOPPSIssueBrief.
pdf
§424.13 Requirements for inpatient services of hospitals other than inpatient psychiatric facilities:
http://www.ecfr.gov/cgi-bin/textidx?SID=dc885b5cb868d33231f327e89efeee60&mc=true&node=se42.3.424_113&rgn=div8.

C. Scope of Practice
Senate Bill 299 was passed in 2015 NM legislative session; amending several sections of law to
include the words “advanced practice registered nurse, certified nurse-midwife or physician assistant
working within that person’s scope of practice” to existing sections that currently just have the word
“physician”; and expand certain provisions of the Uniform Health-care Decisions Act to include nonphysician primary care practitioners; and require state agencies and political subdivisions to update their
rules to include these health care practitioners where appropriate (e.g. for certificates stating a person is
free from a communicable disease, for pre-employment physicals, attesting to permanent significant
mobility limitation).

D. Prescription Monitoring Program Requirement
Health care providers who hold a federal DEA registration and licensure to prescribe opioids shall
register with the board of pharmacy to become a regular participant in PMP inquiry and reporting. See
NMAC 16.12.9.9.
Any health care provider with a DEA registration and licensure that permits prescribing opioids
shall obtain continuing education on the management of non-cancer pain. These practitioners shall be
required to obtain five CE of the 15 CE currently required every two years in pharmacology to include a
review of these rules (16.12.9 NMAC) for management of non-cancer pain, an understanding of the
pharmacology and risks of controlled substances, a basic awareness of the problems of abuse, addiction
and diversion, and awareness of state and federal regulations for the prescription of controlled substances.
See 16.12.9.10 NMAC - N, 11-20-12.
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NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX

AT A GLANCE:
ADVANCED PRACTICE REGISTERED NURSE, CERTIFIED NURSE MIDWIFE,
CERTIFIED REGISTERED NURSE ANESTHETIST AND PHYSICIAN ASSISTANT PRACTICE
IN THE HOSPITAL SETTING IN NEW MEXICO

HEALTHCARE
PRACTITIONER

Clinical
Nurse
Specialist

Certified
Nurse
Practitioner

Certified
Nurse
Midwife

Certified
Registered
Nurse
Anesthetist

Physician
Assistant
(PA) with
supervising
MD

Physician
Assistant
(PA) with
supervising
DO

√
√

√
√

√
√

√
√

√
√

√
√

√

√

Practice Act
Continuing
Education
Requirement
Collaborative
Agreement
Requirement
Written Agreement
Requirement
Permitted to Write
Orders
Permitted to Issue
Verbal Orders
Requirement for
Countersignature
of Documentation
Prescriptive
Authority
Pronouncement of
Death
Completion of
Death Certificate

√
Not addressed in
statute/regulation

Not addressed in
statute/regulation

Not addressed in
statute/regulation

√

Not addressed in
statute/regulation

Not addressed in
statute/regulation

Not addressed in
statute/regulation

Not addressed in
statute/regulation

Not addressed in
statute/regulation

√

Not addressed in
statute/regulation

Not addressed in
statute/regulation

√*
√

√

Unclear

√

Not addressed in
statute/regulation

√

√
Unclear

√

√

√

Not addressed in
statute/regulation

Not addressed in
statute/regulation

Not addressed in
statute/regulation

Unclear

Not addressed in
statute/regulation

§424.13 Requirements for inpatient services of hospitals other than inpatient
psychiatric facilities (http://www.ecfr.gov/cgi-bin/textidx?SID=dc885b5cb868d33231f327e89efeee60&mc=true&node=se42.3.424_113&rgn=d
iv8)

NO Requirement of
medical necessity
by physician for
inpatient stays < 20
days

Changes to the underlying authority for the requirement of an admission order for all
hospital inpatient admissions. Revised regulations requires certification by a physician
only in the case of inpatient stays of 20 days or more. Currently, various types of LIPs,
including CNMs could, under applicable state law and hospital bylaw, order admissions.
For LIPS with admitting privileges per hospital bylaws and incompliance with applicable
state law, there is no longer a legal basis for requiring the medical necessity of these
admissions to be certified by a physician.
http://www.midwife.org/acnm/files/ccLibraryFiles/Filename/000000004822/CY2015HOPP
SIssueBrief.pdf

Legend:
√ Indicates that the health care practitioner has the identified competency or is permitted to perform the health care service by
New Mexico’s law or regulation
* Requirement related to Schedule II drugs only
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NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX

DEFINITIONS
Advanced Practice Registered Nurse (APRN) (https://www.ncsbn.org/APRN_Brochure_June2012.pdf)
APRNs have advanced education, knowledge and skills to care for a specific population of patients, including adults,
families, children and infants in one of four APRN roles: certified registered nurse anesthetist (CRNA); certified nursemidwife (CNM); clinical nurse specialist (CNS); or certified nurse practitioner (CNP). Boards of nursing (BONs) in each
state license and regulate the practice of APRNs (in NM, CNMs are regulated by the NM Dept of Health).
Clinical Nurse Specialist (CNS)
A clinical nurse specialist is an advanced practice nurse with a graduate-level degree in nursing and competence in a
specialized area of nursing, such as gerontology, pediatrics, or psychiatric nursing. Functions of the clinical nurse
specialist include providing direct patient care, teaching patients and their families, guiding and planning care with
other personnel, and conducting research. These skills are made directly available through the provision of nursing
care to clients and indirectly available through guidance and planning of care with other nursing personnel. Clinical
nurse specialists hold a master's degree in nursing, preferably with an emphasis in a specific clinical area of nursing.
Certified Nurse Practitioner (CNP)
Nurse practitioners are licensed, independent practitioners, with or without prescriptive authority, who provide primary
and/or specialty nursing and medical care in ambulatory, acute and long-term care settings. They are registered
nurses with specialized, advanced education and clinical competency to provide health and medical care for diverse
populations in a variety of primary care, acute and long-term care settings. Master’s, post-master’s or doctoral
preparation is required for entry-level practice.
Certified Nurse Midwife (CNM)
CNMs are licensed, independent health care providers with prescriptive authority. CNMs are nurses first, and complete
additional training to become midwives. This Matrix references Certified Nurse Midwives only.
There are also Certified Midwives (CM) and Certified Professional Midwives (CPM) who have different
education/degree requirements. See:
http://www.midwife.org/ACNM/files/ccLibraryFiles/Filename/000000001385/CNM%20CM%20CPM%20ComparisonCh
art%20082511.pdf
Certified Registered Nurse Anesthetist (CRNA)
CRNAs are anesthesia professionals who administer anesthesia in collaboration with surgeons, anesthesiologists,
dentists, podiatrists, and other qualified healthcare professionals. When anesthesia is administered by a nurse
anesthetist, it is recognized as the practice of nursing; when administered by an anesthesiologist, it is recognized as
the practice of medicine.
Physician Assistant (PA)
PAs are medical professionals who work as part of a team with a physician. Most PA programs are 3 academic years and
require the same pre requisite courses as medical schools. Most programs also require students to have around 3 years of
healthcare training or experience prior to entering an accredited PA program. Before they can practice, PAs who graduate
from an accredited program must pass the Physician Assistant Certifying Exam (PANCE) and get licensed by the state
they wish to practice. The "PA-C" after a PA's names means they are currently certified to practice medicine.
Licensed Independent Practitioner (LIP)
Any practitioner permitted by law and by the organization to provide care and services, without direction or supervision,
within the scope of the practitioner license and consistent with individually assigned clinical responsibilities. When
standards reference the term “licensed independent practitioner,” this language is not to be construed to limit the authority
of a licensed independent practitioner to delegate tasks to other qualified health care personnel (for example, physician
assistants and advance practice registered nurses) to the extent authorized by state law or a state’s regulatory mechanism
or federal guidelines, and organizational policy. (Joint Commission Perspectives). Per NM BON, advanced practice
registered nurses include CNP, CNS, and CRNA – NOT CNM. Per NMAC “licensed independent practitioner” means
an advanced practice professional registered nurse permitted by law to provide care without direction or supervision within
the scope of the individual’s license and consistent with individually granted privileges; this includes certified nurse
midwives, certified nurse practitioners. Regulation here is taken from NM BON and NM DOH, unless NMAC is relevant
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SCOPE OF PRACTICE

REGULATION STATUS

NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX
CLINICAL NURSE
SPECIALISTS

CERTIFIED NURSE
PRACTITIONERS

CERTIFIED NURSE
MIDWIVES

CERTIFIED REGISTERED
NURSE ANESTHETISTS

NMAC 16.12.2
NMSA 1978, 61-3-1 to 61-3-30.
N.M. Stat. Ann. § 61-3-23.4
http://www.nmcpr.state.nm.us/nm
ac/parts/title16/16.012.0002.htm

NMAC 16.12.2
NMSA 1978, 61-3-1 to 61-3-30.
N.M. Stat. Ann. § 61-3-23.2
http://www.nmcpr.state.nm.us/nmac/parts/t
itle16/16.012.0002.htm

NMAC 16.11.2, 10/15/09
NMSA 1978, 61-3-1 to 61-3-30.
State Statute: N.M. Stat. Ann. §
61-3-24.11.4.1
http://www.health.state.nm.us/

NMAC 16.12.2
NMSA 1978, 61-3-1 to 61-3-30.
N.M. Stat. Ann. § 61-3-23.2
http://www.nmcpr.state.nm.us/nmac/parts/ti
tle16/16.012.0002.htm

Boardofnursing@state.nm.us
New Mexico Board of Nursing
505-841-9083
http://www.bon.state.nm.us/

Boardofnursing@state.nm.us
New Mexico Board of Nursing
505-841-9083
http://www.bon.state.nm.us/

Public Health Division of the
Department of Health
505-476-8908
www.health.state.nm.us
NOTE: CNMs are not licensed as
Advanced Practice Nurses in NM,
but are licensed/regulated under
Public Health Act

Boardofnursing@state.nm.us
New Mexico Board of Nursing
505-841-9083
http://www.bon.state.nm.us/

Clinical nurse specialists practice:
The CNS is a nurse who through
graduate level preparation has
become an expert in a defined
area of knowledge and practice in
a selected clinical area of nursing.
The CNS makes independent
decisions in a specialized area of
nursing practice, using knowledge
about the health care needs of the
individual, family and community.
The CNS collaborates as
necessary with other members of
the health care team, when the
needs are beyond the scope of
practice of the CNS.
The CNS may assume specific
functions or perform specific
procedures which are beyond the
advanced educational preparation
and certification for the CNS
provided the knowledge and skills
required to perform the function or
procedure emanates from a
recognized body of knowledge or
advanced practice of nursing and
the function or procedure is not
prohibited by any law or statute.
When assuming specific functions
or performing specific procedures,
which are beyond the CNS’s
advanced educational preparation
and certification, the CNS is
responsible for obtaining the
appropriate knowledge, skills and
supervision to assure he/she can
perform the function/procedure
safely and competently and
recognize and respond to any
complications that may arise.
Carries out therapeutic regimens
in the area of the specialty.
[16.12.2.15 L]
http://164.64.110.239/nmac/parts/t
itle16/16.012.0002.htm

Certified nurse practitioners may:
(1) perform an advanced practice that is
beyond the scope of practice of
professional registered nursing;
(2) practice independently and make
decisions regarding health care needs of
the individual, family or community and
carry out health regimens, including the
prescription and distribution of dangerous
drugs and controlled substances included
in Schedules II through V of the Controlled
Substances Act [30-31-1 NMSA 1978];
and
(3) serve as a primary acute, chronic longterm and end of life health care provider
and as necessary collaborate with
licensed medical doctors, osteopathic
physicians or podiatrists.
“Valid practitioner-patient relationship”
means a professional relationship
between the practitioner and the patient
for the purpose of maintaining the patient’s
well-being. At minimum, this relationship is
an interactive encounter between the
practitioner and patient involving an
appropriate history and physical or mental
examination, ordering labs or diagnostic
tests sufficient to make a diagnosis and
providing, prescribing or recommending
treatment, or referring to other health care
providers. A patient record must be
generated by the encounter.
[16.12.2.7 NMAC]

Midwifery practice as conducted
by a CNM is the independent
management of women’s health
care, focusing particularly on
common primary care issues,
family planning and the
gynecologic needs of women,
pregnancy, childbirth, the
postpartum period, the care of the
newborn, and treatment of male
partners of female clients for
sexually transmitted diseases. A
CNM independently prescribes,
distributes and administers
dangerous drugs and devices
appropriate to a client's condition.
A CNM practices within a health
care system that provides for
consultation, collaborative
management or referral as
indicated by the health status of
the client. A CNM practices in
accordance with the ACNM
“standards for the practice of
midwifery”. Practice guidelines for
home births should be informed
by the “ACNM home birth practice
handbook”
[16.11.2.3 NMAC ]
ADDITIONAL FOR CNM
Certified nurse-midwife (CNM)
means an individual educated in
the two disciplines of nursing and
midwifery, who is certified by the
ACNM or its designee.

The CRNA provides pre-operative, intraoperative and post-operative anesthesia
care and related services, including
ordering of diagnostic tests, in accordance
with current American Association of Nurse
Anesthetists’ guidelines for nurse
anesthesia practice.
The CRNA provides pre-operative, intraoperative and post-operative anesthesia
care and related services, including
ordering of diagnostic tests, in accordance
with the current American association of
nurse anesthetists’ guidelines for nurse
anesthesia practice. The CRNA makes
independent decisions regarding the health
care needs of the client and also makes
independent decision in carrying out health
care regimes. The CRNA may assume
specific functions or perform specific
procedures which are beyond the
advanced educational preparation and
certification for the CRNA provided the
knowledge and skills required to perform
the function or procedure emanates from a
recognized body of knowledge or advanced
practice of nursing and the function or
procedure is not prohibited by any law or
statute. When assuming specific functions
or performing specific procedures, which
are beyond the CRNA’s advanced
educational preparation and certification,
the CRNA is responsible for obtaining the
appropriate knowledge, skills and
supervision to ensure he/she can perform
the function/procedure safely and
competently and recognize and respond to
any complications that may arise.
The CRNA collaborates as necessary with
the licensed physician, osteopathic
physician, dentist or podiatrist concerning
the anesthesia care of the patient.
Collaboration means the process in which
each health care provider contributes
his/her respective expertise. Collaboration
includes systematic formal planning and
evaluation between the health care
professionals involved in the collaborative
practice arrangement [16.12.2.14 M]
CRNAs who do not plan to prescribe
controlled substances but do plan to
prescribe dangerous drugs must meet the
requirements relative to prescriptive
authority except those specifically required
for controlled substances.
[16.12.2.14 NMAC]
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NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX
CLINICAL NURSE
SPECIALISTS

CERTIFIED NURSE
PRACTITIONERS

CERTIFIED NURSE
MIDWIVES

CERTIFIED REGISTERED
NURSE ANESTHETISTS

CONTINUING EDUCATION REQUIREMENTS

NEW: Senate Bill 299 was passed in 2015 NM legislative session; amending several sections of law to include the words “advanced practice registered nurse,
certified nurse-midwife or physician assistant working with that person’s scope of practice” to existing sections that currently just have the word “physician”; and
expand certain provisions of the Uniform Health-care Decisions Act to include non-physician primary care practitioners; and require state agencies and political
subdivisions to update their rules to include these health care practitioners where appropriate (e.g. for certificates stating a person is free from a communicable
disease, for pre-employment physicals, attesting to permanent significant mobility limitation).
http://www.nmlegis.gov/lcs/legislation.aspx?Chamber=S&LegType=B&LegNo=299&year=15.
H.R.2, the Medicare Access and CHIP Reauthorization Act of 2015 was passed in April 2015. It expands who can document the face-to-face encounter required
for Medicare durable medical equipment prescriptions to include advanced practice registered nurses (APRNs) and physician assistants, as allowed by state law
https://www.congress.gov/114/bills/hr2/BILLS-114hr2ih.pdf.
Clinical Nurse Specialists must
complete a total of 50 hours of
approved CE each renewal. Thirty
(30) contact hours shall meet the
requirements for licensure as an
RN and an additional twenty (20)
contact hours , fifteen (15) of
which must be pharmacology and
five (5) in the area of practice.
http://www.bon.state.nm.us/cont_
ed.php
Any health care provider with a
DEA registration and licensure
that permits prescribing opioids,
shall obtain continuing education
on the management of noncancer pain. These practitioners
shall be required to obtain five CE
of the 15 CE currently required
every two years in pharmacology
to include a review of these rules
(16.12.9 NMAC) for management
of non-cancer pain, an
understanding of the
pharmacology and risks of
controlled substances, a basic
awareness of the problems of
abuse, addiction and diversion,
and awareness of state and
federal regulations for the
prescription of controlled
substances.
[16.12.9.10 NMAC - N, 11-20-12]

Certified nurse practitioners must
complete a total of 50 hours of approved
CE each renewal. Thirty (30) contact
hours shall meet the requirements for
licensure as an RN and an additional
twenty (20) contact hours , fifteen (15) of
which must be pharmacology and five (5)
in the area of practice.
http://www.bon.state.nm.us/cont_ed.php
Any health care provider with a DEA
registration and licensure that permits
prescribing opioids, shall obtain continuing
education on the management of noncancer pain. These practitioners shall be
required to obtain five CE of the 15 CE
currently required every two years in
pharmacology to include a review of these
rules (16.12.9 NMAC) for management of
non-cancer pain, an understanding of the
pharmacology and risks of controlled
substances, a basic awareness of the
problems of abuse, addiction and
diversion, and awareness of state and
federal regulations for the prescription of
controlled substances.
[16.12.9.10 NMAC - N, 11-20-12]

30 contact hours of continuing
education total are required during
each renewal period.
15 contact hours of
PHARMACOLOGY RELATED
education are required during
each renewal period.
Any health care provider with a
DEA registration and licensure
that permits prescribing opioids,
shall obtain continuing education
on the management of noncancer pain. These practitioners
shall be required to obtain five CE
of the 15 CE currently required
every two years in pharmacology
to include a review of these rules
(16.12.9 NMAC) for management
of non-cancer pain, an
understanding of the
pharmacology and risks of
controlled substances, a basic
awareness of the problems of
abuse, addiction and diversion,
and awareness of state and
federal regulations for the
prescription of controlled
substances.
[16.12.9.10 NMAC - N, 11-20-12]

CE requirements must be met at the time
of first renewal. Recertification by
NBCRNA will meet the mandatory CE
requirements for CRNA licensure.
“Documentation of completion of 40 hours
of approved continuing education, as set
forth in the Continuing Education Program
of the AANA, within the two-year period
prior to the applicant’s upcoming August 1
recertification date.”
(http://www.nbcrna.com)
CRNAs with DEA registration and licensure
that permits prescribing opioids shall obtain
five contact hours to include the
management of non cancer pain.
Continuing education is not required for
initial CRNA licensure by endorsement.
Any health care provider with a DEA
registration and licensure that permits
prescribing opioids, shall obtain continuing
education on the management of noncancer pain. These practitioners shall be
required to obtain five CE of the 15 CE
currently required every two years in
pharmacology to include a review of these
rules (16.12.9 NMAC) for management of
non-cancer pain, an understanding of the
pharmacology and risks of controlled
substances, a basic awareness of the
problems of abuse, addiction and diversion,
and awareness of state and federal
regulations for the prescription of controlled
substances.
[16.12.9.10 NMAC - N, 11-20-12]
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CERTIFIED NURSE
PRACTITIONERS

CERTIFIED NURSE
MIDWIVES

CERTIFIED REGISTERED
NURSE ANESTHETISTS

61-3-23.4. Clinical nurse
specialist
The Board may license for
advanced practice as a clinical
nurse specialist an applicant who
furnishes evidence satisfactory to
the Board that the applicant:
(1) is a registered nurse;
(2) has a master's degree or
doctoral degree in a defined
clinical nursing specialty;
(3) has successfully completed a
national certifying examination in
the applicant's area of specialty;
and
(4) is certified by a national
nursing organization.

61-3-23.2. Certified nurse practitioner
The Board may license for advanced
practice as a certified nurse practitioner an
applicant who furnishes evidence
satisfactory to the Board that the
applicant: (1) is a registered nurse; (2)
has successfully completed a program for
the education and preparation of nurse
practitioners; provided that if the applicant
is initially licensed by the Board or a Board
in another jurisdiction after January 1,
2001, the program shall be at the master's
level or higher; (3) has successfully
completed the national certifying
examination in the applicant's specialty
area; and (4) is certified by a national
nursing organization.
Certified nurse practitioners licensed by
the Board on and after December 2, 1985
shall successfully complete a national
certifying examination and shall maintain
national professional certification in their
specialty area. Certified nurse
practitioners licensed by a Board prior to
December 2, 1985 are not required to sit
for a national certification examination or
be certified by a national organization.

A CNM licensed in New Mexico
shall hold a license that meets the
New Mexico Board of nursing’s
requirement to practice as a
registered nurse in New Mexico
and shall hold current certification
by ACNM or its designee. The
department may deny licensure to
a CNM whose midwifery or
nursing license has been subject
to disciplinary action in any
jurisdiction. A CNM license is not
transferable.
A CNM license shall be valid for a
maximum of two years.

16.12.2.14 Advanced Practice
Registered Nurse (APRN) Certified
Registered Nurse Anesthetist (CRNA)
(1) A CRNA must hold a current,
unencumbered RN license from New
Mexico or hold a compact multi-state RN
license; (2) successfully complete a formal
program designed for the education and
preparation of certified registered nurse
anesthetist. The COA council on
accreditation of nurse anesthesia
educational programs must accredit the
program. (3) If the applicant is initially
licensed by any board of nursing including
the New Mexico board of nursing after
January 1, 2001, the program must be at
the master’s level or higher. Applicants
who do not hold a master’s or higher
degree from a nurse anesthetist program
and were initially licensed by any board
before January 2, 2001, must provide
verification of CRNA licensure. (4) Provide
evidence of successful completion of a
national certification examination as
described by the NBCRNA. (5) It is the
responsibility of the applicant to provide
documented evidence of his/her
qualification for licensure.

No requirement for advanced
practice nurses to enter
collaborative agreements with
physicians (“as necessary
collaborate with licensed medical
doctors, osteopathic physicians or
podiatrists.”)

No requirement for advanced practice
nurses to enter collaborative agreements
with physicians (“the CNP collaborates as
necessary with other healthcare
providers.”)

No requirement.
“The CNM practices within a
health care system that provides
for consultation, collaborative
management or referral as
indicated by the health status of
the client.”
[NMAC 16.11.2.7]

No requirement.
The CRNA collaborates as necessary with
the licensed physician, osteopathic
physician, dentist or podiatrist concerning
the anesthesia care of the patient.
Collaboration means the process in which
each health care provider contributes
his/her respective expertise. Collaboration
includes systematic formal planning and
evaluation between the health care
professionals involved in the collaborative
practice arrangement.

WRITTEN
ORDERS

Not addressed in
statute/regulation; should be
consistent with hospital privileges
and medical staff bylaws if
applicable.

Not addressed in statute/regulation;
should be consistent with hospital
privileges and medical staff bylaws if
applicable.

Not addressed in
statute/regulation; should be
consistent with hospital privileges
and medical staff bylaws if
applicable.

Not addressed in statute/regulation; should
be consistent with hospital privileges and
medical staff bylaws if applicable.

The CoPs expand the permissible
professional categories of
individuals who may perform an
H&P. The new rule allows
physicians, oral maxillofacial
surgeons, or "other qualified
individuals in accordance with
state law and hospital policy" to
perform H&Ps. The Guidelines
interpret such "other qualified
practitioners" as including nurse
practitioners or physician
assistants. History and Physical
Examinations
(H&Ps) (Final Rule: January 26,
2007) --§482.24(c)(2)

The CoPs expand the permissible
professional categories of individuals who
may perform an H&P. The new rule allows
physicians, oral maxillofacial
surgeons, or "other qualified individuals in
accordance with state law and hospital
policy" to perform H&Ps. The Guidelines
interpret such "other qualified
practitioners" as including nurse
practitioners or physician assistants.
History and Physical Examinations (H&Ps)
(Final Rule: January 26, 2007) -§482.24(c)(2)

The CoPs expand the permissible
professional categories of
individuals who may perform an
H&P. The new rule allows
physicians, oral maxillofacial
surgeons, or "other qualified
individuals in accordance with
state law and hospital policy” to
perform H&Ps. The Guidelines
interpret such "other qualified
practitioners" as including nurse
practitioners or physician
assistants. History and Physical
Examinations (H&Ps) (Final Rule:
January 26, 2007) --§482.24(c)(2)

The CoPs expand the permissible
professional categories of individuals who
may perform an H&P. The new rule allows
physicians, oral maxillofacial surgeons, or
"other qualified individuals in accordance
with state law and hospital policy” to
perform H&Ps. The Guidelines interpret
such "other qualified practitioners" as
including nurse practitioners or physician
assistants. History and Physical
Examinations (H&Ps) (Final Rule: January
26, 2007) --§482.24(c)(2)

COLLABORATIVE
AGREEMENT

LICENSURE & CERTIFICATION

CLINICAL NURSE
SPECIALISTS

HISTORY AND PHYSICAL

NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX
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NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX

PRESCRIPTIVE
AUTHORITY

ORAL/
VERBAL
ORDERS

CLINICAL NURSE
SPECIALISTS

CERTIFIED NURSE
PRACTITIONERS

CERTIFIED NURSE
MIDWIVES

CERTIFIED REGISTERED
NURSE ANESTHETISTS

Not addressed in statute/regulation; should be consistent with hospital privileges
CMS has eliminated the requirement for authentication of verbal orders within 48-hrs and has deferred to applicable State law to establish authentication time
frames. (NM Statute states 72 hr)
Authentication of Orders: CMS made permanent the previous temporary requirement that all orders, including verbal orders, must be dated, timed, and
authenticated by either the ordering practitioner or another practitioner who is responsible for the care of the patient and who is authorized to write orders by
hospital policy in accordance with State law.
(CMS CoPs Final Rule 42 CFR Parts 482 and 485 [FR Doc. 2012-11548 Filed 05/10/2012 at 9:15 am; Publication Date: 05/16/2012].
YES. If not provided during
education then must complete
400 hours of work experience in
which prescribing dangerous
drugs has occurred within the two
years prior to applying for
prescriptive authority or 400 hours
of prescribing in a preceptorship.
In addition to the 400 hours, are
required to complete a threecredit-hour pharmacology course,
a three-credit-hour assessment
course and a three-credit-hour
pathophysiology course that are
included as part of a graduate
level advanced practice nursing
education program. Pursuant to
the controlled substances Act, A
CNS who has fulfilled the
requirements for prescriptive
authority in the area of specialty
practice is authorized to prescribe,
administer and distribute
therapeutic measures, including
dangerous drugs and controlled
substances included in
Schedules II through V of the
Controlled Substances Act [30-317 to 30-31-10 NMSA 1978] within
the scope of specialty practice,
including controlled substances
pursuant to the Controlled
Substances Act [30-31-1 NMSA
1978] that have been prepared,
packaged or fabricated by a
registered pharmacist or doses of
drugs that have been
prepackaged by a pharmaceutical
manufacturer in accordance with
the Pharmacy Act [61-11-1 NMSA
1978] and the New Mexico Drug,
Device and Cosmetic Act [26-1-1
NMSA 1978].
PMP Requirements: A health
care provider who holds a federal
DEA registration and licensure to
prescribe opioids shall register
with the board of pharmacy to
become a regular participant in
PMP inquiry and reporting.
[NMAC 16.12.9.9]

YES. If not provided during education
then must complete 400 hours of work
experience in which prescribing
dangerous drugs has occurred within the
two years prior to applying for prescriptive
authority or 400 hours of prescribing in a
preceptorship. In addition to the 400
hours, certified nurse specialists are
required to complete a three-credit-hour
pharmacology course, a three-credit-hour
assessment course and a three-credithour pathophysiology course that are
included as part of a graduate level
advanced practice nursing education
program.
CNPs who have fulfilled requirements for
prescriptive authority may prescribe in
accordance with rules, regulations,
guidelines and formularies for individual
certified nurse practitioners promulgated
by the Board.
Certified nurse practitioners who have
fulfilled requirements for prescriptive
authority may distribute to their patients
dangerous drugs and controlled
substances included in Schedules II
through V of the Controlled Substances
Act [30-31-1 NMSA 1978], that have been
prepared, packaged or fabricated by a
registered pharmacist or doses of drugs
that have been prepackaged by a
pharmaceutical manufacturer in
accordance with the Pharmacy Act [61-111 NMSA 1978] and the New Mexico Drug,
Device and Cosmetic Act [26-1-1 NMSA
1978].
PMP Requirements: A health care
provider who holds a federal DEA
registration and licensure to prescribe
opioids shall register with the board of
pharmacy to become a regular participant
in PMP inquiry and reporting. [NMAC
16.12.9.9]

YES. A CNM may independently
prescribe, distribute or administer
dangerous drugs and devices
appropriate to a client's condition.
A CNM who prescribes, distributes
or administers a dangerous drug or
device shall do so in accordance
with the New Mexico Drug, Device
and Cosmetic Act.
Controlled substances are drugs
contained in schedules I-V of the
Controlled Substances Act (Section
30-31-1 NMSA 1978). The criteria
for being contained in any of the
schedules of the Controlled
Substances Act include that the
drug has potential for abuse, or that
the drug may lead to physical
dependence or psychological
dependence, or both.
A CNM shall not prescribe nor
distribute controlled substances in
schedule I of the Controlled
Substances Act.
A CNM shall not prescribe,
distribute or administer controlled
substances in schedules II-V
unless s/he is registered with the
New Mexico Board of Pharmacy
and the United States Drug
Enforcement Administration to
prescribe, distribute and administer
controlled substances.
A CNM who chooses to prescribe,
distribute or administer controlled
substances in schedules II-V of the
Controlled Substances Act shall
first register with the New Mexico
Board of Pharmacy and the United
States Drug Enforcement
Administration.
PMP Requirements: A health care
provider who holds a federal DEA
registration and licensure to
prescribe opioids shall register with
the board of pharmacy to become a
regular participant in PMP inquiry
and reporting. [NMAC 16.12.9.9]

YES (16.12.2.14(M)(5)(a))
Applicants who will be requesting
prescriptive authority must also comply
with the requirements for prescriptive
authority as outlined in these rules.
CRNAs that have fulfilled requirements
for prescriptive authority may prescribe
and administer therapeutic measures,
including dangerous drugs and controlled
substances included in Schedules II
through V of the Controlled Substances
Act within the specialty of anesthesia and
practice setting.
Requirements for prescriptive authority:
in accordance with applicable state and
federal laws, the CRNA who fulfills the
following requirements may prescribe and
administer dangerous drugs including
controlled substances included in
Schedules II through V of the Controlled
Substance Act.
-Verifies 400 hours of work experience in
which prescribing and administering
dangerous drugs has occurred within the
two (2) years immediately preceding the
date of the application. Individuals who
have not fulfilled this requirement must
provide documentation of successful
completion of 400 hours of prescribing
dangerous drugs in a preceptorship with a
CRNA or physician. The preceptorship
must be completed within six (6) months
and a letter of authorization will be issued
for the duration of the preceptorship.
-In order to prescribe controlled
substances, the CRNA must provide the
board of nursing with verification of
current state controlled substances
registration and current DEA number,
unless the CRNA has met registration
waiver criteria from the New Mexico
board of pharmacy (Subsection I of
16.19.20.8 NMAC).
PMP Requirements: A health care
provider who holds a federal DEA
registration and licensure to prescribe
opioids shall register with the board of
pharmacy to become a regular participant
in PMP inquiry and reporting. [NMAC
16.12.9.9
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PRESCRIPTIVE
AUTHORITY (CONT.)

NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX
CLINICAL NURSE
SPECIALISTS

CERTIFIED NURSE
PRACTITIONERS

CERTIFIED NURSE
MIDWIVES

CERTIFIED REGISTERED
NURSE ANESTHETISTS

Distributing: CNSs, who have
fulfilled requirements for
prescriptive authority as stated
in these rules, and defined by
the Board of Pharmacy may
distribute to their patients
dangerous drugs including
controlled substances contained
in Schedules II through V of the
Controlled Substances Act,
which have been prepared,
packaged, or fabricated by the
registered pharmacist or doses
which have been pre-packaged
by a pharmaceutical
manufacturer in accordance
with the Pharmacy Act [61-1122] and the Drug, Device and
Cosmetic Act for the benefit of
the public good.

Distributing: CNPs, who have fulfilled
requirements for prescriptive authority
as
stated in these rules, and defined by the
Board of Pharmacy may distribute to
their patients dangerous drugs including
controlled substances contained in
Schedules II through V of the Controlled
Substances Act, which have been
prepared, packaged, or fabricated by the
registered pharmacist or doses which
have been
pre-packaged
by a
pharmaceutical
manufacturer
in
accordance with the Pharmacy Act [6111-22] and the Drug, Device and
Cosmetic Act for the benefit of the public
good.
Labeling: CNPs may label only those
drugs which the CNP prescribes and
distributes to patients under the CNP’s
care. The medication shall be properly
labeled with the patient’s name, date of
issue, drug name and strength,
instructions for use, drug expiration date,
number dispensed and name, address
and telephone number of the CNP.
Labeling may be handwritten or a preprinted fill-in label may be used. All
information
shall
be
properly
documented in the patient record.
CNPs may prescribe, provide samples
of and dispense any dangerous drug to
a patient where there is a valid
practitioner-patient
relationship
as
defined in 16.12.2.7 NMAC.
It is the CNP’s responsibility to maintain
a formulary of dangerous drugs and
controlled substances that may be
prescribed.
[16.12.2.13N (5)(b) NMAC]

A CNM who prescribes,
distributes or administers a
controlled substance in
schedules II-V of the Controlled
Substances Act shall do so in
accordance with the Controlled
Substances Act.
Formulary not required.

CRNAs may not possess or prescribe
controlled substances until they have both
a current state controlled substances
registration and a current DEA
registration.
-Once prescriptive authority requirements
are met, the board will notify the board of
pharmacy of completion of prescriptive
authority requirements.
-Formulary: the formulary will include
agents related to the administration of
anesthesia and ACLS protocol agents.
-All CRNAs must adhere to the current
formulary approved by the board of
nursing.
-The initial formulary or a formulary with
changes will be submitted to the medical
board for a review.
Prescription records: written, verbal or
electronic prescriptions and order will
comply with state board of pharmacy and
federal requirements. All prescriptions will
include the name, title, address and phone
number of the prescribing advanced
practice registered nurse.
Prescribing and administering: CRNAs
who have fulfilled requirements for
prescriptive authority as stated in these
rules as defined by the board of pharmacy
may prescribe and administer to their
patients dangerous drugs including
controlled substances contained in
Schedules II through V of the Controlled
Substances Act, which have been
prepared, packaged or fabricated by a
registered pharmacist or doses or drugs
that have been prepackaged by a
pharmaceutical manufacturer in
accordance with the Pharmacy Act [61-1122] and the New Mexico Drug, Device and
Cosmetic Act for the benefit of the public
good.
Distributing: CRNAs who have fulfilled
requirements for prescriptive authority as
stated in these rules may NOT distribute
to their patients dangerous drugs including
controlled substances contained in
Schedules II through V of the Controlled
Substances Act.

Labeling: CNSs may label only
those drugs which the CNS
prescribes and distributes to
patients under the CNS’s care.
The medication shall be
properly labeled with the
patient’s name, date of issue,
drug name and strength,
instructions for use, drug
expiration date, number
dispensed and name, address
and telephone number of the
CNP. Labeling may be
handwritten or a pre-printed fillin label may be used. All
information shall be properly
documented in the patient
record. CNSs may prescribe,
provide samples of and
dispense any dangerous drug to
a patient where there is a valid
practitioner-patient relationship
as defined in [16.12.2.7 NMAC].
CNSs who have fulfilled the
requirements for prescriptive
authority in the area of specialty
practice may prescribe in
accordance with rules,
regulations, guidelines and
formularies based on scope of
practice and clinical setting for
individual clinical nurse
specialists promulgated by the
Board
http://nmbon.sks.com/uploads/fil
es/NPA.pdf
It is the CNS’s responsibility to
maintain a formulary of
dangerous drugs and controlled
substances that may be
prescribed. The only drugs to be
included in the formulary are
those relevant to the CNS’s
specialty practice, scope of
practice and clinical setting.
[16.12.2.15L(5) NMAC].
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NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX
CLINICAL NURSE
SPECIALISTS

CERTIFIED NURSE
PRACTITIONERS

CERTIFIED NURSE
MIDWIVES

CERTIFIED REGISTERED
NURSE ANESTHETISTS

Not required

Not required

Not required

No provision

No provision

No provision

No provision

ORDERS REQUIRING
PHYSICIAN
AUTHENTICATION

PX AUTHORITY
COLLABORATIVE
AGREEMENT

Not required

NO

NO

NO

GCNS only - GCNs practice
under the direct supervision of
another CNS CNP or physician
in the specialty.

GNP only - GNPs practice under the
direct supervision of a physician, NM
CNP or CNS in the specialty.

No requirement.
CNM practices within a health
care system that provides for
consultation, collaborative
management or referral as
indicated by the health status
of the client.

GRNAs only
GRNAs must function in an
interdependent role as a member of a
health care team and practice at the
direction of and in collaboration with a
physician, osteopathic physician, dentist
or podiatrist. GRNAs may prescribe and
administer medications only in
collaboration with a physician, osteopathic
physician, dentist or podiatrist in
compliance with these rules.

Not addressed in
statute/regulation

Not addressed in statute/regulation

Not addressed in
statute/regulation

Not addressed in statute/regulation (see
Scope of Practice)

SEDATION

IDENTIFICATION OF
COLLABORATING/
SUPERVISING
PHYSICIAN

WRITTEN
AGREEMENT OF
SUPERVISION

NO
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COMPLETION OF
DEATH
CERTIFICATE

PRONOUNCEMENT OF DEATH

INFORMED CONSENT

NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX
CLINICAL NURSE
SPECIALISTS

CERTIFIED NURSE
PRACTITIONERS

Not addressed in NMAC
regulations
CMS CoP: Surgical consent:
Hospitals must assure that the
practitioner(s) responsible for
the surgery obtain informed
consent from patients in a
manner consistent with the
hospital’s policies governing the
informed consent process.
See guidelines for §482.13(b)(2)
under Patients' Rights and the
guidelines for §482.24(c)(2)(v)
under Medical Records to
understand all requirements
related to informed consent.
CMS Interpretive Guidelines
§482.51(b)(2) April 13, 2007

Not addressed in NMAC regulations
CMS CoP: Surgical consent: Hospitals
must assure that the practitioner(s)
responsible for the surgery obtain
informed consent from patients in a
manner consistent with the hospital’s
policies governing the informed consent
process. See guidelines for
§482.13(b)(2) under Patients' Rights and
the guidelines for §482.24(c)(2)(v) under
Medical Records to understand all
requirements related to informed
consent.
CMS Interpretive Guidelines
§482.51(b)(2) April 13, 2007

Not addressed in NMAC
regulation
CMS CoP: Surgical consent:
Hospitals must assure that the
practitioner(s) responsible for
the surgery obtain informed
consent from patients in a
manner consistent with the
hospital’s policies governing
the informed consent process.
See guidelines for
§482.13(b)(2) under Patients'
Rights and the guidelines for
§482.24(c)(2)(v) under Medical
Records to understand all
requirements related to
informed consent.
CMS Interpretive Guidelines
§482.51(b)(2) April 13, 2007

Not addressed in NMAC regulation
CMS CoP: Surgical consent: Hospitals
must assure that the practitioner(s)
responsible for the surgery obtain
informed consent from patients in a
manner consistent with the hospital’s
policies governing the informed consent
process. There is no specific requirement
for informed consent within the regulation
at §482.52 governing anesthesia services.
However, given that surgical procedures
generally entail use of anesthesia,
hospitals may wish to consider specifically
extending their informed consent policies
to include obtaining informed consent for
the anesthesia component of the surgical
procedure.
See guidelines for §482.13(b)(2) under
Patients' Rights and the guidelines for
§482.24(c)(2)(v) under Medical Records to
understand all requirements related to
informed consent.
CMS Interpretive Guidelines §482.51(b)(2)
April 13, 2007

UNCLEAR. New Mexico law
limits pronouncement of death
to a physician, certified nurse
practitioner, or the Office of the
Medical Investigator.
[7.2.2.1 NMAC ] Vital Statistics
Unless there is reasonable
cause to believe that the death
is not due to natural causes, a
registered nurse employed by a
nursing home may pronounce
the death of a resident of the
nursing home and a registered
nurse employed by a hospital
may pronounce the death of a
patient of the hospital. The
nurse shall have access to the
medical history of the case and
view the deceased at or after
death, and the individual who
completes the medical
certification shall not be required
to view the deceased at or after
death. The death shall be
pronounced pursuant to
procedures or facility protocols
prescribed by the hospital for
patients or by the physician who
is the medical director of the
nursing home for residents. The
procedures or facility protocols
shall ensure that the medical
certification of death is
completed in accordance with
the provisions of Subsection C
of this section.

YES. New Mexico law limits
pronouncement of death to a physician,
certified nurse practitioner, or the Office
of the Medical Investigator.
[7.2.2.1 NMAC] Vital Statistics

UNCLEAR. New Mexico law
limits pronouncement of death
to a physician, certified nurse
practitioner, or the Office of the
Medical Investigator.
If a fetal death occurs with a
midwife in attendance, the
office of the medical
investigator must be notified
since New Mexico law limits
pronouncement of death to a
physician, certified nurse
practitioner, or the office of the
medical investigator.
[ 7.2.2.1 NMAC] Vital Statistics
CNMs are not CNPs legally in
NM, but could qualify as RN
with training (see CNS).

UNCLEAR. New Mexico law limits
pronouncement of death to a physician,
certified nurse practitioner, or the Office of
the Medical Investigator.
[7.2.2.1 NMAC ] Vital Statistics
Unless there is reasonable cause to
believe that the death is not due to natural
causes, a registered nurse employed by a
nursing home may pronounce the death of
a resident of the nursing home and a
registered nurse employed by a hospital
may pronounce the death of a patient of
the hospital. The nurse shall have access
to the medical history of the case and view
the deceased at or after death, and the
individual who completes the medical
certification shall not be required to view
the deceased at or after death. The death
shall be pronounced pursuant to
procedures or facility protocols prescribed
by the hospital for patients or by the
physician who is the medical director of
the nursing home for residents. The
procedures or facility protocols shall
ensure that the medical certification of
death is completed in accordance with the
provisions of Subsection C of this
section.

Not addressed in
statute/regulation

CERTIFIED NURSE
MIDWIVES

The medical certification shall be
Not addressed in
completed and signed within forty-eight
statute/regulation
hours after death by the physician or
nurse practitioner in charge of the patient's
care for the illness or condition that
resulted in death, except when inquiry is
required by law
http://statutes.laws.com/newmexico/chapter-24/article-14/section-2414-20

CERTIFIED REGISTERED
NURSE ANESTHETISTS

Not addressed in statute/regulation
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REGULATION
STATUS

NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX

PHYSICIAN ASSISTANTS
WITH SUPERVISING M.D.

PHYSICIAN ASSISTANTS
WITH SUPERVISING D.O.

16.10.15.1 ISSUING AGENCY: New Mexico Medical Board
[16.10.15.1 NMAC - Rp 16 NMAC 10.15.1, 7/15/01; A, 10/5/03]
http://www.nmcpr.state.nm.us/nmac/parts/title16/16.010.0015.htm

16.18.1 ISSUING AGENCY: New Mexico Medical Board Regulation and
Licensing Department - Board of Osteopathic Medical Examiners]
http://www.nmcpr.state.nm.us/NMAC/parts/title16/16%20018.0001.htm

nbme@state.nm.us
New Mexico Medical Board
505-476-7220
http://www.nmmb.state.nm.us/
Unless otherwise provided by law, physician assistants may provide
medical services delegated to them by the supervising physician when
such services are within the physician assistant’s skills, and form a
usual component of the physician’s scope of practice .A physician
assistant may assist a designated supervising physician in an inpatient
or surgical health care institution within the institution’s bylaws or
policies including act as a first surgical assistant in the performance of
surgery, when permitted by the institution’s bylaws or regulations.
[16.10.15.13 NMAC]
16.10.15.14 PRACTICE LIMITATIONS:
Practice limitations are determined by the supervising physician’s
specialty and practice setting in addition to the physician assistant’s
education and training.
[16.10.15.14 NMAC - Rp, 16.10.15.14 NMAC, 1/30/15]

Osteopathic Examiners Board
505-476-4695
http://www.rld.state.nm.us/

COLLABORATIVE
AGREE
MENT

LICENSURE &
CERTIFICATION

CONTINUING
EDUCATION
REQUIREMENTS

SCOPE OF PRACTICE

The PA may perform any duties which are:
(1) within the scope of practice of the supervising physician normal practice;
and
(2) delegated to him or her by the supervising physician in accordance with the
provision of Rule PA8-95 of these rules [now 16.18.6.9 NMAC].
In addition to the requirements and prohibitions stated in Sections 61-10A-4, 6,
and 7, NMSA 1978, the Board may in its discretion, after investigation and
evaluation, place limitations on the tasks a PA may perform under the authority
and direction of a supervising physician pursuant to the process of approving,
disapproving, or modifying the Plan of Supervision to be submitted to the
Board pursuant to [16.18.6.9 NMAC].
[16.18.1.1 NMAC]
PAs may provide medical services delegated to him or her by the supervising
physician when such services are within the PA's skills, from a usual
component of the physician's scope of practice, and are rendered under the
direction of a Board-approved licensed supervising physician.
NEW: Senate Bill 299 was passed in 2015 NM legislative session; amending several sections of law to include the words “advanced practice registered
nurse, certified nurse-midwife or physician assistant working with that person’s scope of practice” to existing sections that currently just have the word
“physician”; and expand certain provisions of the Uniform Health-care Decisions Act to include non-physician primary care practitioners; and require state
agencies and political subdivisions to update their rules to include these health care practitioners where appropriate (e.g. for certificates stating a person is
free from a communicable disease, for pre-employment physicals, attesting to permanent significant mobility limitation).
http://www.nmlegis.gov/lcs/legislation.aspx?Chamber=S&LegType=B&LegNo=299&year=15
100 hours of continuing education for PAs required every two years.
100 hours of continuing education required for PAs every two years.
Current NCCPA certification required for bi-annual renewal.
Current NCCPA certification required for bi-annual renewal.
Any health care provider with a DEA registration and licensure that
Any health care provider with a DEA registration and licensure that permits
permits prescribing opioids, shall obtain continuing education on the
prescribing opioids, shall obtain continuing education on the management of
management of non-cancer pain. These practitioners shall be required
non-cancer pain. These practitioners shall be required to obtain five CE of the
to obtain five CE of the 15 CE currently required every two years in
15 CE currently required every two years in pharmacology to include a review
pharmacology to include a review of these rules (16.12.9 NMAC) for
of these rules (16.12.9 NMAC) for management of non-cancer pain, an
management of non-cancer pain, an understanding of the
understanding of the pharmacology and risks of controlled substances, a basic
pharmacology and risks of controlled substances, a basic awareness of
awareness of the problems of abuse, addiction and diversion, and awareness
the problems of abuse, addiction and diversion, and awareness of state
of state and federal regulations for the prescription of controlled substances.
and federal regulations for the prescription of controlled substances.
[16.12.9.10 NMAC - N, 11-20-12]
[16.12.9.10 NMAC - N, 11-20-12]
There is currently a transition phase going from a 6 year to a 10 year certification period and there will be PAs in both categories with the following
requirements:
For PAs on a 6 year cycle:
- Every 2 yrs (yrs 2, 4, 6) all certified PAs must log their 100 CME credits online. Of the 100 CME credits at least 50 must be category 1 CME. The
remaining 50 credits can be category 1, category 2, or a combination.
For PAs on the new 10 year cycle( started in 2014):
- The 10 year certification maintenance process includes 5 two year cycles during which all certified PAs must log 100 CME credits. During each 2 year
cycle the PA must earn 100 CME credits including 50 category 1 CME credits with 20 of the 50 category 1 credits being earned through the selfassessment CME and/or performance improvement CME (PI-CME). By the end of the first 4 two year CME cycles, the PA must have earned a total of at
least 40 category 1 CME credits through PI activities and 40 category 1 CME credits through SA activities. The remaining 50 credits can be category 1,
2, or a combination.
Graduation from a program for PAs accredited by the committee on
Graduation from a program for PAs approved by the Commission on
allied health education and accreditation (CAHEA) of the American
Accreditation of Allied Health Education Programs (CAAHEP) or by an
Medical Association, the accreditation review committee on education
equivalent group which is organized sponsored or otherwise affiliated with the
for the PA (ARC-PA) or its successor agency, or passed the PA
American Osteopathic Association.
national certifying examination administered by NCCPA prior to 1986
Passage of the certification examination of the National Commission on
and has proof of continuous practice with an unrestricted license as a
Certification of PAs (NCCPA) or any similar examination developed to test the
PA in another state for four (4) years prior to application;
competency of PAs by the National Board of Osteopathic Medical Examiners.
Current NCCPA certification;
Good moral and professional character.
Good moral and professional character; and
Be physically and mentally able to engage safely in essential PA health care
Any other proof of competency as may be requested by the Board.
tasks.
[16.10.15.8 NMAC]
Supervision required (see below)
Supervision required (see below)
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ORDERS
REQUIRING
PHYSICIAN
AUTHENTIC
ATION

PX
AUTHORITY
COLLABORATIVE
AGREEMENT

PRESCRIPTIVE
AUTHORITY

ORAL/
VERBAL
ORDERS

HISTORY
AND
PHYSICAL

WRITTEN
ORDERS

NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX
PHYSICIAN ASSISTANTS
WITH SUPERVISING M.D.

PHYSICIAN ASSISTANTS
WITH SUPERVISING D.O.

Not addressed in statute/regulation; should be consistent with hospital
privileges

Not addressed in statute/regulation; should be consistent with hospital
privileges

The CoPs expand the permissible professional categories of individuals
who may perform an H&P. The new rule allows physicians, oral
maxillofacial surgeons, or "other qualified individuals in accordance with
state law and hospital policy" to perform H&Ps. The Guidelines interpret
such "other qualified practitioners" as including nurse practitioners or
physician assistants. History and Physical Examinations (H&Ps) (Final
Rule: January 26, 2007) -- §482.24(c)(2)
In the absence of a State law specifying the timeframe for
authentication of verbal orders, verbal orders need to be authenticated
within 48 hours (CMS CoPs 42 CFR 482.24(c)(1)(iii)) (NM Statute
states 72 hr)

The CoPs expand the permissible professional categories of individuals who
may perform an H&P. The new rule allows physicians, oral maxillofacial
surgeons, or "other qualified individuals in accordance with state law and
hospital policy" to perform H&Ps. The Guidelines interpret such "other qualified
practitioners" as including nurse practitioners or physician assistants. History
and Physical Examinations (H&Ps) (Final Rule: January 26, 2007) -§482.24(c)(2)
In the absence of a State law specifying the timeframe for authentication of
verbal orders, verbal orders need to be authenticated within 48 hours (CMS
CoPs 42 CFR 482.24(c)(1)(iii), ) (NM Statute states 72 hr)

YES
PAs may prescribe, administer and distribute dangerous drugs other
than controlled substances in Schedule I if done under direction of a
supervising physician and within parameters of a Board-approved
formulary and Board guidelines. Distribution process must comply with
the state laws concerning Rx packaging, labeling and record keeping.
N.M. STAT. ANN §61-6-7. PAs may prescribe only those drugs,
including Schedule II-V controlled medications, designated in the
Board-approved formulary (additions or deletions may be requested by
the supervising physician based upon his specialty and scope of
practice) when there is an established physician- or PA-patient
relationship. May telephone Rx to pharmacy. PA may prescribe on Rx
pads containing physician’s name, business address, phone; PA’s
name, title and license number. PA must clearly designate “PA” or “PAC” on signature line.
[16.10.16.8 NMAC]
Distribution of a limited supply of medication may be delegated to PA to
facilitate patient’s immediate or acute medical needs. PA may distribute
Schedule II-V controlled substances when there is an established
physician- or PA-patient relationship.
[16.10.16.9 NMAC]

YES
PAs may prescribe, administer and distribute dangerous drugs other than
controlled substances in Schedule I of the Controlled Substances Act pursuant
to regulations adopted by the Board after consultation with the Board of
Pharmacy, provided that the prescribing, administering and distributing are
done under the direction of a supervising licensed physician and within the
parameters of a Board-approved formulary and guidelines. PAs shall not
otherwise dispense dangerous drugs or controlled substances. Medications
distributed by a PA shall be restricted to patients under the direct care of the
PA pursuant to assignment of duties from the supervising physician and shall
be limited only to those medications included in the formulary approved by the
supervising physician and pertaining to the scope of practice of the supervising
physician. PAs may prescribe only those drugs, including Schedule II-V
controlled medications, designated in the Board-approved formulary
(additions or deletions may be requested by the supervising physician based
upon his specialty and scope of practice) when there is an established
physician- or PA-patient relationship. May telephone Rx to pharmacy. PA may
prescribe on Rx pads containing physician’s name, business address, phone;
PA’s name, title and license number. PA must clearly designate “PA” or “PAC” on signature line. [16.18.7.8 NMAC]
Distribution of a limited supply of medication may be delegated to PA to
facilitate patient’s immediate or acute medical needs. PA may distribute
Schedule II-V controlled substances when there is an established physician- or
physician assistant-patient relationship. [16.18.7.9 NMAC].

Under direction of supervising physician

Under direction of supervising physician

No provision

No provision.
Supervising physician will review and countersign each patient chart in which
PA has prescribed or distributed more than 72 hours of Schedule II drugs in 30
day period for a patient. New Mexico Administrative Code, §18.7.9(A) (2)
*These regulations apply only to PAs licensed by the NM Board of Osteopathic
Medical Examiners.
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PHYSICIAN ASSISTANTS
WITH SUPERVISING M.D.

PHYSICIAN ASSISTANTS
WITH SUPERVISING D.O.

Supervision of a PA must be rendered by a registered supervising
physician or alternate supervising physician and not through a third
party.
A. Responsibility of supervising physician.
(1) Provide direction to the PA to specify what medical services should
be provided under the circumstances of each case. This may be done
through a written utilization plan or by other direct communications.

The supervising physician must complete and keep on file in the practice a
written Plan of Supervision for each PA.
[Rule PA6-95 - 3/15/95; Recompiled 12/31/01]
16.18.6.8 LIABILITY OF SUPERVISING PHYSICIAN OF A PA: All
supervising physicians shall be licensed under the New Mexico Board of
Osteopathic Medical Examiners Practice Act and shall be approved by the
Board. Every osteopathic physician using, supervising, or employing a
registered osteopathic PA shall be individually liable for the performance of the
acts and omissions delegated to the osteopathic PA. Nothing herein shall be
construed to relieve the osteopathic PA of any responsibility and liability for
any of his own acts and omissions.
16.18.6.9 SUPERVISION AND DIRECTION OF A PA:
Plan of Supervision. In order to insure the proper supervision and direction of
the osteopathic PA, the PA and the supervising physician or physicians must
submit the Plan of Supervision before the PA begins work.
16.18.6.10 LIMITATION ON THE NUMBER OF PAS:
As provided in Section 61-10A-7 NMSA 1978 no osteopathic physician shall
have more than two PAs under his or her supervision. An osteopathic
physician working in a health facility providing health services to the public
primarily on a free or reduced fee basis, which is funded in whole or in part out
of public funds or the funds of private charitable institutions, may be allowed by
the Board to supervise more than two PAs if the physician can demonstrate
that the PAs will be adequately supervised.
[Rule PA9-95 - 3/15/95; Recompiled 12/31/01]
YES – an osteopathic PA shall be supervised by an osteopathic physician as
approved by the Board.

YES- requires name of supervising physician

Not addressed in statute/regulation

Not addressed in statute/regulation

"Established physician- or physician assistant-patient relationship"
means a relationship between a physician or physician assistant and a
patient that is for the purpose of maintaining the patient's well-being. At
a minimum,
this relationship is established by an interactive encounter between
patient and physician or physician assistant involving an appropriate
history and physical or mental status examination sufficient to make a
diagnosis and to provide, prescribe or recommend treatment, with the
informed consent from the patient and availability of the physician or
physician assistant or coverage for the patient for appropriate follow-up
care. A medical record must be generated by the encounter.
[16.10.17.6 NMAC - N, 7/1/06]
CMS CoP: Surgical consent: Hospitals must assure that the
practitioner(s) responsible for the surgery obtain informed consent from
patients in a manner consistent with the hospital’s policies governing
the informed consent process. CMS Interpretive Guidelines
§482.51(b)(2) April 13, 2007
NO
The medical certification shall be completed and signed within fortyeight hours after death by the physician or nurse practitioner in charge
of the patient's care for the illness or condition that resulted in death.
§ 24-14-20. Death registration

"Established physician- or physician assistant-patient relationship" means a
relationship between a physician or physician assistant and a patient that is for
the purpose of maintaining the patient's well-being. At a minimum, this
relationship is established by an interactive encounter between patient and
physician or physician assistant involving an appropriate history and physical
or mental status examination sufficient to make a diagnosis and to provide,
prescribe or recommend treatment, with the informed consent from the patient
and availability of the physician or physician assistant or coverage for the
patient for appropriate follow-up care. A medical record must be generated by
the encounter.
[16.10.17.6 NMAC - N, 7/1/06]
CMS CoP: Surgical consent: Hospitals must assure that the practitioner(s)
responsible for the surgery obtain informed consent from patients in a manner
consistent with the hospital’s policies governing the informed consent process.
CMS Interpretive Guidelines §482.51(b)(2) April 13, 2007

Not addressed in statute/regulation

Not addressed in statute/regulation

COMPLETION
OF DEATH
CERTIFICATE

PRONOUNCEMENT OF
DEATH

INFORMED CONSENT

SEDATION

IDENTIFICATION OF
COLLABORAT
ING/
SUPERVISING
PHYSICIAN

WRITTEN AGREEMENT OF SUPERVISION

NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX

NO
The medical certification shall be completed and signed within forty-eight hours
after death by the physician or nurse practitioner in charge of the patient's care
for the illness or condition that resulted in death.
§ 24-14-20. Death registration
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NEW MEXICO ADVANCED PRACTICE PROFESSIONALS MATRIX

CONTACTS/REFERENCES:
New Mexico Academy of Physician
Assistants
http://www.nmapa.com/board.html
nmphysicianassistant@gmail.com
sabrinajohnsonpa_c@msn.com

NM Clinical Nurse Specialists
Susan Fox, PhD, CNS, RN, UNM College of
Nursing (ret)
sfox@salud.unm.edu

Elaine Brightwater, RN-BC, CNM, DNP
ebrightwater@gmail.com

NM Nurse Practitioner Council
http://www.nmnpc.org/

American College of Nurse Midwives – NM
Affiliate
http://www.midwife.org/rp/sa_affiliate_map.cfm
President -Nancy Brannin, CNM
nbrannin@gmail.com

Chris Felt, CRNA
President, NMANA
cfelt77@gmail.com

President@NMNPC.org

Note on Definition of Medical Staff per CMS Conditions of Participation
Guidance for Hospitals, Critical Access Hospitals (CAHs) and Ambulatory Surgical Centers (ASCs) Related to Various Rules Reducing
Provider/Supplier Burden CMS Update March 13, 2013 Survey and Cert Letter, reference Ref: S&C: 13-20-Acute Care
Non-physician members: The revised regulation clarifies that hospitals have the flexibility, consistent with state scope of
practice laws, to include non-physician practitioners on the medical staff in addition to physician practitioners. According to
the final rule preamble, all practitioners granted privileges must be members of the medical staff. Since adoption of the final
rule concerns were raised by various stakeholders that the revised regulation may conflict with state law requirements that
limit medical staff membership to physicians. CMS is further exploring this issue and will issue revised guidance at a later
time. Therefore, surveyors should not interpret on their own the requirement concerning medical staff membership versus
privileges.
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Mandatory Reporting Matrix

EVENTS THAT MUST BE REPORTED BY LICENSED FACILITIES

EVENT
Alleged or suspected
crime

MUST REPORT TO
• Law enforcement
• Department of Health
(DOH) i
• Adult Protective
Services (APS) ii
• Children, Youth and
Families Department
(CYFD) iii
• DOH
• APS/CYFD
• Law enforcement
(if crime alleged or
suspected )

WHEN TO REPORT
• Law enforcement, APS, or
CYFD: immediately
• DOH: within 24 hrs, or
next business day

Neglect

•
•
•

DOH
APS/CYFD
Law enforcement
(if crime alleged or
suspected)

• Law enforcement, APS, or
CYFD: immediately
• DOH: within 24 hrs, or
next business day

Exploitation

•
•
•

DOH
APS/CYFD
Law enforcement
(if crime alleged or
suspected

• Law enforcement, APS or
CYFD: immediately
• DOH: within 24 hrs, or
next business day

Sexual abuse or
assault

•
•
•
•

Law enforcement
SANE Unit
APS/CYFD
DOH

• Law enforcement:
immediately
• Inform law enforcement
that SANE Unit is required
• APS or CYFD:
immediately
• DOH: within 24 hrs, or
next business day

Injuries of unknown
origin, or suspicious
injuries

•
•
•

DOH
APS/CYFD
Law enforcement
(if crime alleged or
suspected)

• Law enforcement, APS, or
CYFD: immediately
• DOH: within 24 hrs, or
next business day

Abuse

• Law enforcement, APS, or
CYFD: immediately
• DOH: within 24 hrs, or
next business day
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IMPORTANT NOTES
• If you are unsure if something is a
crime, consult legal counsel, but err
on the side of reporting to law
enforcement if a crime is suspected
• If the alleged or suspected victim is 18
or older, report to APS; if under 18,
report to CYFD. In both cases report
to law enforcement first
• Abuse means: the willful infliction of
injury, unreasonable confinement,
intimidation, punishment, or
intentional deprivation of services.
• Includes significant verbal abuse
• Includes suspected abuse
• Signs of child abuse include signs of
bruising, burns, fractures, etc. without
justifiable explanation
• Every provider has a legal duty to
report abuse, neglect, or exploitation
of a child
• Neglect means: the failure to provide
goods and services necessary to avoid
physical harm, mental anguish or
mental illness.
• Includes suspected neglect, where
there is potential for significant
patient harm
• Neglect of child includes
abandonment, failure to provide
necessary care, failure to prevent
abuse, or inability to care due to
incarceration, physical or mental
disorder, or other incapacity
• Exploitation means an unjust or
improper use of a person's money or
property for another person's profit or
advantage, financial or otherwise.
• Exploitation of a child includes sexual
exploitation
• If sexual abuse is alleged or
suspected, encourage the
patient/resident/customer not to wash,
change clothes, urinate or otherwise
disturb potential evidence until the
SANE unit arrives to obtain evidence
• Sexual abuse of a child includes
incest, sexual contact, and sexual
exploitation
• Report to DOH only if injury is
significant, or if abuse or neglect is
suspected
• Report to APS or CYFD only if abuse
or neglect is suspected
• Report to law enforcement only if
crime alleged or suspected

EVENT
Elopements

MUST REPORT TO
• DOH
• APS/CYFD

WHEN TO REPORT
• APS or CYFD:
immediately
• DOH: within 24 hrs, or
next business day
• APS: immediately
• DOH: within 24 hrs, or
next business day

Falls with
significant injuries

•
•

DOH
APS

Medication errors

•
•

DOH
APS/CYFD

• APS or CYFD:
immediately
• DOH: within 24 hrs, or
next business day

Environ-mentally
hazardous
conditions

•

DOH

• DOH: within 24 hrs, or
next business day

Death as result of
suspected abuse or
neglect

•
•
•

Law enforcement
CYFD (if child)
DOH

• Law enforcement or
CYFD: immediately
• DOH: within 24 hrs, or
next business day

Verbal abuse

•
•

DOH
APS/CYFD

• APS or CYFD:
immediately
• DOH: within 24 hrs, or
next business day

• Report only significant verbal abuse,
or when verbal abuse evidences a risk
of significant patient harm

Misappropriation of
property

•
•

DOH
Law enforcement

• Report to law enforcement if crime is
alleged or suspected

Failure to follow
doctor’s orders

•
•

DOH
APS/CYFD

• Law enforcement:
immediately
• DOH: within 24 hrs, or
next business day
• APS or CYFD:
immediately
• DOH: within 24 hrs, or
next business day

Violation of
Individual Service
Plan (ISP)

•
•

DOH
APS/CYFD

• APS or CYFD:
immediately
• DOH: within 24 hrs, or
next business day

Other incidents,
violation of DOH
Regulation

•
•

DOH
APS/CYFD

• APS or CYFD:
immediately
• DOH: within 24 hrs, or
next business day
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IMPORTANT NOTES
• Report to APS only if abuse or neglect
is suspected
• Report to law enforcement
immediately if child cannot be located
• Report to DOH only if injury is
significant
• Report to APS only if abuse or neglect
is suspected
• Report to DOH only when the error
causes or is likely to cause harm
• Report to APS or CYFD only if
abuse, neglect, or exploitation is
suspected
• If the hazardous condition involves
fire, toxic chemicals, dangerous
biological agents, etc., call 911
• Report to DOH only if condition
causes or is likely to cause harm
• Report to law enforcement
immediately if abuse or neglect or if
crime alleged or suspected

• Report to DOH only where failure
causes or is likely to cause harm, or
where abuse, neglect or exploitation is
suspected
• Report to APS or CYFD only where
abuse, neglect, or exploitation is
suspected
• Report to DOH only where violation
causes or is likely to cause harm, or
where abuse, neglect or exploitation is
suspected
• Report to APS or CYFD only where
abuse, neglect, or exploitation is
suspected
• Report to DOH only where there is
significant harm or risk of significant
harm, or where abuse, neglect, or
exploitation is suspected
• Report to APS or CYFD only where
abuse, neglect, or exploitation is
suspected

LINKS TO ADDITIONAL RESOURCES
•

Department of Health “Incident Management System Guide”:
http://archive.dhi.health.state.nm.us/elibrary/hflcregs/HFLC2010IncidentManagemenGuidefinal.pdf

•

New Mexico Regulations on facility reporting requirements (NMAC § 7.1.13):
http://164.64.110.239/nmac/parts/title07/07.001.0013.htm

•

New Mexico Department of Health, Incident Management Bureau:
http://nmhealth.org/about/dhi/imb/

•

Adult Protective Services:
http://www.nmaging.state.nm.us/Adult_ProtectiveServices.aspx

•

Children, Youth and Families Department:
http://cyfd.org/child-abuse-neglect

•

New Mexico Hospital Association:
http://nmhanet.org/

END NOTES
i Reporting to Department of Health should be on the Division of Health Improvement’s Incident Report Form,
which is available at: https://ane.health.state.nm.us/docs/2015ANEFORM.pdf. The form can be completed online
through the DOH website, at: http://dhi.health.state.nm.us/imb/imb_irform.php, or filled out and emailed to:
incident.management@state.nm.us, within 24 hours of the incident, or the next business day in the event
of a weekend or holiday. Incidents can also be reported by calling the DHI hotline at: 1-800-752-8649.
ii To report an incident to Adult Protective Services call the statewide intake hotline at 866-654-3219 or 505-4764912. Suspected abuse, neglect, or exploitation of an incapacitated adult must be reported to Adult Protective
Services immediately.

To report an incident involving actual or suspected abuse or neglect of a minor, call CYFD’s Statewide Central
Intake (SCI) at 1-855-333-SAFE [7233] or #SAFE from a cell phone. Incidents of actual or suspected abuse, neglect,
or exploitation of a child must be reported immediately, and failure to report is a misdemeanor.

iii
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FORMS
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INDEX OF FORMS

FORM

FORMS Page No.

Refusal to Permit Side Rails

1

Consent for Medical Treatment of Minors

2

Emergency Situation Verification

3

Refusal to Consent

5

Consent to Hospital Admission and General Medical Treatment

7

Supplement for Persons under Age 18: Determination of Emancipation

12

Consent to Specialized Treatment or Procedure, Including Surgery

13

Consent to Anesthesia

17

Consent to X-Ray and Radiation Therapy

18

Consent to Radiosiotopic Diagnosis Treatment Procedure

19

Authorization for Release of Hospital Records and Medical Information

20

Authorization to Release of Records Concerning Drug or Alcohol Use

22

Authorization to Release of Records Concerning
Mental Health or Developmental Disabilities

24

Consent to Photograph

26

Leaving Hospital without Authorization
and Against Advice (Patient's Requested Release)

27

Discharge of Minor

28

Temporary Absence Release

29

Physician Authorization of Temporary Absence

30

Consent to Psychotropic Medications

31

Consent to Electroconvulsive Therapy

33

Consent for Sterilization

35

Consent to Artificial Insemination

38

Application to Serve as A Semen Donor

39

Additional Testing for Common Congenital Conditions
after Discharge of Newborn Child

40

Refusal to Participate in Newborn Metabolic Screening Program

42

Refusal to Permit Prophylactic Agent in Eyes of Newborn

43

Consent for Circumcision by Physician

44

Release of Blood Donor

45

Consent to Blood Transfusion

46

Transfusion Reaction Report

48

Investigation of Transfusion Reaction

50

Refusal to Consent to Blood Transfusion

51

Application for Court Order

53

Consent/Refusal to Blood Sample Taking

55

Direction to Take Blood Sample by Law Enforcement Officer

57

Consent to Taking of Additional Blood
Sample by Physician of Patient's Own Choosing

58

Authorization for Use or Disclosure of Protected Health Information

59

Patient Authorization to Release Psychotherapy Information

61

Voluntary Directive Concerning Non-Resuscitation
("DNR" - For Use by A Competent Adult/Emancipated Minor Patient)

64

Consent for Autopsy

66

Patient Consent for Autopsy

67

Consent to Disposal of Dead Fetus

68

Donation of Body

69

Donation of Body by Relative or Guardian

70

Consent for Treatment with Drug under Clinical Investigation

71

Consent to Participate In Medical Research or Experimentation

73

Physician's Data Sheet for Use of Investigational Drugs

75

Nursing Service Data Sheet For Investigational Drugs

76

Pharmacy Data Sheet for Use of Investigational Drugs

77

Notice of Indigent Hospital Claim

78

Notice of Lien

79

Authorization to Release Human Immunodeficiency Virus Test Results

80

Refusal to Consent to Treatment

81

Caregiver’s Authorization Affidavit
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NMHA SAMPLE FORM 1
NAME OF HOSPITAL
REFUSAL TO PERMIT SIDE RAILS

PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: _____________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

Having been informed by the hospital that protective side rails should be placed on my/the
patient's bed and raised for personal protection, I instruct the hospital and its personnel not
to place or raise protective side rails on the bed.

2.

I release the hospital, its personnel, my/the patient's physician, and his or her colleagues the
responsibility for any injury or damage to myself/the patient by reason of a failure to place
or raise protective side rails on the bed.
I CERTIFY that this form has been explained to me; I have read the contents of this form
or the contents have been read to me; I understand its contents; the explanation of the
contents was made and all blanks or statements requiring insertion or completion were
filled in; and all items not applicable were stricken before I signed.
_____________________________
Witness

______________________________
Patient

_____________________________
Witness
Patient cannot consent or authorize because: ___________________________
__________________________________________________________________
__________________________________________________________________
_____________________________
Witness

______________________________
Authorized Representative

____________________________

______________________________

Witness

Relationship to Patient

Note: Public hospitals and other health care providers insured for negligence pursuant to the NM Tort
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient.

FORMS Page 1

NMHA SAMPLE FORM 2
CONSENT FOR MEDICAL TREATMENT OF MINORS
DATE: __________________________________________________________
I/We, the parent(s)/legal guardian(s), of the child listed below grant permission for
necessary medical treatment, including any x-rays, examination, laboratory tests,
anesthetic, medical or surgical diagnosis or treatment; or hospital care of our child in the
event that I/we cannot be reached and immediate care is required.
MOTHER'S NAME: _____________________________________________________
(PLEASE PRINT)

MOTHER'S SIGNATURE: _______________________________________________
TELEPHONE: (Home)_________________

(Work)___________________

FATHER'S NAME: _____________________________________________________
(PLEASE PRINT)

FATHER'S SIGNATURE: _______________________________________________
TELEPHONE: (Home)_________________

(Work)___________________

CHILD'S NAME: _______________________________________________________
(PLEASE PRINT)

BIRTHDATE OF CHILD: _________________________________________________
KNOWN ALLERGIES: __________________________________________________
SPECIAL MEDICAL PROBLEMS, IF ANY: _______________________________
_______________________________________________________________________
NAME OF FAMILY PHYSICIAN OR PEDIATRICIAN: _____________________
(PLEASE PRINT)

OFFICE ADDRESS AND TELEPHONE NUMBER: _________________________
_______________________________________________________________________
WHICH HOSPITAL DOES YOUR PHYSICIAN USE: _______________________
_______________________________________________________________________
______________________________
Witness

________________________________
Authorized Representative

______________________________
Witness

________________________________
Relationship to Patient

Note: Public hospitals and other health care providers insured for negligence pursuant to the NM Tort
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient.
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NMHA SAMPLE FORM 3
EMERGENCY SITUATION VERIFICATION
PATIENT I.D. NUMBER:
NAME OF PATIENT:
BIRTHDATE:

AGE:

ATTENDING PHYSICIAN:
DATE OF SIGNING:
1.

TIME:

am/pm

The following medical treatment or surgical procedure:

should be performed upon the above-named patient immediately. The situation is an
emergency requiring immediate action because:

___________________________, M.D.

___________________________, M.D.

Primary Physician

2.

Consulting Physician

Fill in all blanks and initial all applicable paragraphs.


a.

The patient is unable to give consent because:
_________________________________________________________________
____________________________ (e.g. unconscious, incoherent, minor, etc.)



b.

I have been unable to ascertain the name and address of the legally
responsible representative of the patient who could consent to the emergent
treatment.



c.

I have been unable to contact _____________________, the legally
responsible representative of the patient to obtain a consent to the
emergency treatment.



d.

I have spoken by telephone with ______________________________
(Name of Authorized Representative)

and have received consent to proceed with the above-stated emergency
treatment. A written confirmation of the oral consent, by letter or fax
(facsimile), will be forthcoming.


e.

The emergency did not permit any attempt to obtain a consent.

_______________________________

_______________________________

Signature of Person Monitoring My
Telephone Call

Title

______________________________________
Witness

Note: Public hospitals and other health care providers insured for negligence pursuant to the NM Tort
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient.
FORMS Page 3

NMHA SAMPLE FORM 4
NAME OF HOSPITAL
REFUSAL TO CONSENT
NAME OF PATIENT: ___________________________________________________
PATIENT I.D. NUMBER: ________________________________________________

BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ____________________________________________________
DATE SIGNED: _____________________________
1.

TIME: __________ (am/pm)

I refuse to consent to the following medications, treatment, test, or procedure being
administered to or performed on myself/the patient.
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

2.

The following has been explained to me by Dr. ______________________________________.
a. My/The patient's diagnosis, which is
_____________________________________________________________________________
b. The nature and purpose of and need for the above-described medication, treatment, test
or procedure.
c. The risks and consequences of administering or performing the above-described
medication, treatment, test or procedure and of not administering or performing these
medical services.
d. The likelihood of success if the medication, treatment, test or procedure is performed.
e. Possible treatment alternatives and their risks and consequences.
f.

My/The patient's prognosis without the above-described medication, treatment, test or
procedure.

3.

I understand that Dr. _______________ has prescribed or ordered the medication,
treatment, test, or procedure referred to above and that my refusal to consent may
endanger my/the patient's life or health.

4.

I personally assume the risks and consequences of my refusal and release the hospital, its
personnel, the attending physician, and his or her colleagues from all responsibility,
including any and all unfavorable reactions or ill effects that may result due to this refusal.

FORMS Page 4

Sample Form 4 page 2

I CERTIFY: This form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.

___________________________________
Witness

________________________________
Patient

___________________________________
Witness

Patient cannot consent or authorize because: _____________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
___________________________________
Witness

________________________________
Authorized Representative

___________________________________
Witness

________________________________
Relationship to Patient

NOTE:
IF THE REFUSAL OF TREATMENT WOULD SERIOUSLY ENDANGER A MINOR OR
INCOMPETENT PATIENT, OR IF THE PHYSICIAN BELIEVES THE MENTAL
COMPETENCY OF THE PATIENT IS DOUBTFUL, OR THE PATIENT REFUSING
TREATMENT IS A PREGNANT WOMAN, THE HOSPITAL ADMINISTRATION SHOULD BE
CONSULTED REGARDING THE POSSIBILITY OF LEGAL ACTION TO ENSURE THE
WELL-BEING OF THE PATIENT.
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NMHA SAMPLE FORM 5
NAME OF HOSPITAL

CONSENT TO HOSPITAL ADMISSION AND GENERAL MEDICAL TREATMENT
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: _________________________________________________________
BIRTHDATE: __________________________________

AGE: __________________

ATTENDING PHYSICIAN: ____________________________________________________
DATE OF SIGNING: _____________________________
1.

TIME: ____________am/pm

Consent to Examination and Treatment

I am/the patient is suffering from a condition requiring hospital care. I consent to the rendering of
such care, which may include routine diagnostic procedures, such as x-ray examinations and
laboratory procedures, and such medical treatments or hospital services as my/the patient's
attending physician(s) or others of the hospital's medical staff consider to be necessary. (Strike
inapplicable words.)
I understand that:

2.

(A)

It is customary, absent emergency or extraordinary circumstances, that no
substantial procedures are performed upon a patient unless and until he or she or
the authorized representative has had an opportunity to discuss them with the
physician or other health professional to the patient's satisfaction.

(B)

Each patient has the right to consent, or to refuse consent, to any proposed
procedure or therapeutic course; and

(C)

No patient will be involved in any experimental procedure without his or her or the
authorized representative's full knowledge and consent.

No Guarantee Regarding Results

I understand that the practice of medicine and surgery is not an exact science and that diagnosis
and treatment may involve risks of injury, or even death. I acknowledge that no guarantees have
been made to me as to the result of examination or treatment in this hospital.
3.

Hospital Employees and Non-Employees

I know that many of the physicians on staff of this hospital, including the attending physician(s),
radiologists, pathologists and anesthesiologists, may not be employees or agents of the hospital,
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but are independent contractors who have been granted the privilege of using its facilities for the
care and treatment of patients. I understand that I am/the patient is under the control of my/the
patient's attending physician(s) and his or her colleagues, and, because these physicians may not be
employees of the hospital, I agree that the hospital will not be liable for any act or omission in
following the instructions of the physicians who are not employees of the hospital.
I understand that the hospital normally provides what is commonly called general duty nursing
care. If I am/the patient is in a condition that requires continuous or special duty nursing care
beyond what the hospital is able to provide, I know it must be arranged by me or by the patient's
attending physician(s), and I agree the hospital shall in no way be responsible for failure to provide
continuous or special duty care and is hereby released from any and all liabilities arising from this
fact.
4.
Release of Information
<HIPAA requires a signed authorization for release of information, as well as a notice of privacy
practices explaining the circumstances under which a hospital will use or disclose information without
an authorization. Thus, best practice is not to include authorization for release of information as part
of the consent for treatment. If you wish to do so, NMHA recommends using the language from
Sample Form 11, 12, 13, 37, or 38 here.>
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6.

Personal Valuables

I have been advised by the hospital to send valuables home or to deposit them with the hospital for
safekeeping. I take full responsibility for any valuable items left in the possession of the patient at
the time of admission. I understand that the hospital is not responsible for money or personal
property, which is not deposited in the hospital safe.
7.

Payment for Services

I agree (whether I sign as Patient or as Authorized Representative of the Patient), that, in
consideration of the services to be rendered to the patient, I hereby individually obligate myself to
pay the account of the hospital in accordance with the rates and terms of the hospital. Should the
account be referred for collection to an attorney, I shall pay reasonable attorney's fees and
collection expenses. All accounts not paid in full at the time the patient is/I am discharged may
bear interest at the legal rate.
8.

Using Personal Equipment

If I/the patient use my/uses his or her own equipment, such as electric heating pads, blankets,
computers, televisions, radios or the like, either for the treatment or convenience of the patient,
me/I agree the use or presence of such equipment is at the risk and responsibility of me/authorized
representative and the hospital shall not be liable for any burns, injuries, or property damage
which may result from the use of such items.
I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.

_________________________________
Witness

________________________________
Patient

_________________________________
Witness
Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
______________________________________________________________________________
___________________________________
Witness

________________________________
Authorized Representative

___________________________________
Witness

________________________________
Relationship to Patient

NOTE:
IF A MEDICAL EMERGENCY EXISTS AND THIS FORM CANNOT BE SIGNED,
COMPLETE AN EMERGECY SITUATION VERIFICATION FORM.
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EXPLANATION OF NMHA SAMPLE FORM 5
CONSENT TO HOSPITAL ADMISSION AND GENERAL MEDICAL TREATMENT
This form should be signed by the patient or his or her authorized representative prior to
admission to the hospital. It is designed to cover examinations and treatments in the hospital that
do not require one of the other specialized consent forms that are found in the Handbook. The
form should be sufficient to authorize:
a.
b.
c.
d.

routine care,
laboratory procedures,
intravenous feedings, and
standard diagnostic examinations

as long as the administration of an anesthetic is not required and the procedure does not involve a
substantial risk of injury to the patient.
After a diagnostic workup is completed, a special consent form may be necessary. The admission
consent form and special consent form are not alternative forms, but are meant to be used in
combination.
If a patient enters the hospital under emergency conditions, this form may be dispensed with until
the emergency period subsides. At that point, the patient should sign this consent to admission
form to cover the duration of the hospital stay. At the time of the emergency, an Emergency
Situation Verification form should be completed. See NMHA Form 3.
Below is an explanation of this form's major provisions:
1.

Consent to Examination and Treatment

This section is designed to cover all routine procedures in the hospital for which a special consent
form is not required, e.g. hospital care encompassing routine laboratory, diagnostic, and medical
treatment.
It provides basic protection for non-specialized procedures done by hospital personnel, the
attending physician(s), and other physicians on the hospital's staff who might have to be called into
the case.
Additionally, this section apprises the patient, in general terms, of his/her rights regarding
informed consent. It also gives the patient some advance notice that there will be more consent
documents to be signed should substantial or experimental procedures be carried out.
2.

No Guarantee Regarding Results

A patient can hold a physician legally liable despite consent if he or she can show that the doctor
guaranteed the success of the medical treatment and the medical treatment was not successful.
This paragraph provides evidence that no such guarantee was made.
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3.

Hospital Employees and Non-Employees

A hospital can be held liable for the negligent acts of an independent contractor, e.g. non-employed
physicians on the hospital's medical staff, if the patient reasonably believes that the physician
rendering care is acting as a hospital employee. This section puts the patient on notice that not
everyone who treats him or her in the hospital is a hospital employee.
Recent developments in the case law suggest that, under a different legal theory, a hospital could be
found liable for negligently granting staff privileges to a physician who is later found to have
committed medical malpractice. However, the disclaimer makes it clear that the physician is not
under the direct supervision of the hospital.
4.
Release of Information <Include only if the consent form includes a section on release of
information. Best practice is to have a separate, HIPAA compliant authorization for use and
disclosure not addressed in the hospital’s mandatory HIPAA Notice of Privacy Practices.>
This section allows the hospital to file appropriate claims and to release information, that may be
confidential to certain interested persons and agencies without violating laws concerning the
confidentiality of medical records and without risking legal actions claiming libel, slander and
invasion of privacy. It also informs the patient that a special release form must be executed before
the hospital can release medical information related to test results for Human Immunodeficiency
Virus (HIV), drug or alcohol abuse treatment or a mental disorder. The optional paragraph
concerning releases to the news media informs the patient that specified basic information may be
released to the public.
5.

Payment for Services

This paragraph creates an enforceable contractual arrangement for the payment of attorney fees,
legal costs and interests without which there would be no recovery for such items. It explains to the
patient that an obligation to pay for services rendered is part of the admission process.
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NMHA SAMPLE FORM 6
SUPPLEMENT FOR PERSONS UNDER AGE 18:
DETERMINATION OF EMANCIPATION
To be completed by a patient who has not reached his or her 18th birthday:
1.

Are you now or have you ever been married?

__________

2.

Are you now in active military service?

__________

3.

Have you received a declaration of emancipation from a
court of competent jurisdiction? If yes, please attach a copy
to this form.

__________

4.

Have your parents made any agreements with you or made
any statements to you regarding responsibility for payment of
your medical or other bills? If yes, please explain:
______________________________________________________________________
______________________________________________________________________

______________________
Date

______________________________
Signature of Minor
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NMHA SAMPLE FORM 7
NAME OF HOSPITAL
CONSENT TO SPECIALIZED TREATMENT OR
PROCEDURE, INCLUDING SURGERY
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

You are asked to consent to an operation or a medical procedure and confirm by signing this form
that the operation or procedure has been explained to you, that you understand what is to be done,
why it is necessary, and the risks that may be involved. If you have any doubts or unanswered
questions, do not sign this consent. The physician will be called to answer your questions or to
provide further explanation, as you wish.
1.

I request and give consent to __________________ and assistants of his or her
(name of physician)
choice to perform or administer to ___________________ the following surgical
(name of patient)
or medical procedure for diagnosis or treatment: ____________________________
_______________________________________________________________________
_______________________________________________________________________

This consent also includes authority to administer any necessary routine medications chosen by the
physician or his or her assistants.
2.

My/The patient's physician, __________________, has discussed with me the following
(name of physician)
items, which are summarized below.
a.
b.
c.
d.
e.

The nature and purpose of the proposed procedure(s);
The risks of the proposed procedure(s), including the risk that such treatment may
not accomplish the desired objective(s);
The possible or likely consequences, positive and negative, of the proposed
procedure;
Possible treatment alternatives (including the risks, consequences, and probable
effectiveness of each); and
The prognosis if no treatment is received.

Alternative Paragraph 2
2.

I have indicated to _________________________ that I do not wish to know the details
(name of physician)
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of my case or the proposed treatment. I trust his or her professional judgment to do what is
best for my care and treatment.
3.

The proposed treatment or procedure is to be provided in relationship to the following
condition of mine/the patient:
_______________________________________________________________________.

3.

I have had sufficient opportunity to discuss my/the patient's condition and treatment with
the physician and his or her associates, and all of my questions have been answered to my
satisfaction. I believe that I have adequate knowledge upon which to base an informed
consent to the proposed treatment.

4.

I consent to the performance of operations and procedures in addition to or different from
those now contemplated and described here that the named doctor and his or her associates
may find necessary during the course of the presently authorized procedure because of
presently unforeseen conditions.

5.

I impose no specific limitations or prohibitions regarding treatment other than those that
follow: (If none, write “none”.)

6.

I authorize my/the patient's physician and the hospital to preserve for scientific or teaching
purposes, to use in the treatment of other living persons, or to dispose of, any tissues or
body parts removed as a necessary part of my/the patient's care.

7.

OPTIONAL: I consent to the photographing or televising of the operation or procedure(s)
to be performed, including appropriate portions of my/the patient's body, for medical,
scientific or educational purposes, providing my/the patient's identify is not revealed by the
pictures or by descriptive tests accompanying them.

8.

OPTIONAL: For the purpose of advancing medical education, I consent to the admittance
of observers to the operating room.

I CERTIFY THAT THIS FORM HAS BEEN EXPLAINED TO ME; I HAVE READ THE CONTENTS OF THIS
FORM OR THE CONTENTS HAVE BEEN READ TO ME; I UNDERSTAND THE CONTENTS; THE
EXPLANATION OF THE CONTENTS WAS MADE AND ALL BLANKS OR STATEMENTS REQUIRING
INSERTION OR COMPLETION WERE FILLED IN AND ALL ITEMS NOT APPLICABLE WERE STRICKEN
BEFORE I SIGNED.

_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient
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EXPLANATION OF NMHA SAMPLE FORM 7
CONSENT TO SPECIALIZED TREATMENT OR PROCEDURE,
INCLUDING SURGERY
The special consent form should not be completed in the admitting office of the hospital. It is meant
to serve as a record of a full and complete discussion between the patient and physician, during
which time the physician explains all information material to the patient's decision to undergo or
refuse the proposed treatment or procedure. The special consent form should be completed and
signed by the physician after the disclosure conversation with the patient has been concluded. A
full disclosure of the type reflected on this form, as well as on the other special consent forms found
in this Handbook, will provide good protection from possible liability based upon failure of
informed consent.
A special consent form should be executed and signed by the patient or his or her authorized
representative before any of the following types of procedures are performed.
a.
b.
c.

d.
e.
f.
g.

Any surgery that involves an entry into the body, either through an incision or
through a natural body opening.
Any procedures or treatments in which general or spinal anesthesia is used, whether
an entry into the body is involved or not.
Non-surgical procedures, including the administration of medicines, that involve
more than a slight risk of harm to the patient, or that may cause a change in the
patient's body structure. Such procedures would include, but are not limited to,
chemotherapy for cancer, hormone treatments, and diagnostic procedures such as
myelograms or arteriograms.
All forms of radiological therapy.
Electroconvulsive shock therapy.
All experimental procedures.
Any other procedures that the medical staff determines require a specific
explanation to the patient. Any doubts as to the necessity of obtaining a special
consent from the patient for a procedure should be resolved in favor of obtaining
the consent.

Note that sample special consent forms for many types of the specialized procedures or treatments
described above can be found in this Handbook. This form can be used whenever a procedure
meets one of the criteria set out above, but neither the hospital nor the Handbook has a form on
point.
An explanation of the major provisions of this consent form follows:
Paragraph 1:
A space is provided for naming the medical treatment or surgical procedure. The patient's consent
covers only the procedure named. If a second operation is necessary or if it is necessary to repeat a
procedure, a second consent should be procured. If it is known that a series of similar procedures
are indicated, the series can be listed when the first consent is given. The paragraph also explains
that the named physician may need assistants during the procedure and that the patient agrees that
these assistants may be selected by the physician.
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EXPLANATION OF NMHHAS SAMPLE FORM 7 page 2
Paragraph 2:
This section contemplates a full disclosure of treatment information to the patient, such as is legally
required for an informed consent. Alternatively, the patient can indicate a preference to not be
informed regarding treatment, but instead, a desire to rely on the physician's skill and judgment.
Paragraph 4:
This paragraph defends against the possible claim that the patient did not have an opportunity to
discuss the proposed treatment with the physician or did not understand the information provided.
Paragraph 5:
This paragraph attempts to negate the contention that the physician is limited to the exact scope of
the procedure stated in Paragraph 1, and is an attempt to render unnecessary reliance upon the
theory of "implied consent" to prove authority for extending or modifying the procedure.
Paragraph 6:
It would be very difficult for the patient who indicates no limitations or prohibitions in the space
provided to assert at a later time that the physician had agreed that certain things would or would
not be done in the course of treatment.
Paragraph 7:
This paragraph authorizes the hospital to utilize tissue and body parts, removed from the patient as
a necessary incident to care, for research or teaching purposes, and to dispose of other excised
parts. The hospital should, however, use a more specific authorization form for major organ
donations.
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NMHA SAMPLE FORM 8
NAME OF HOSPITAL
CONSENT TO ANESTHESIA
PATIENT I.D. NUMBER: _____________________________________________________________
NAME OF PATIENT: ________________________________________________________________
BIRTHDATE: ___________________________________

AGE: __________________________

ATTENDING PHYSICIAN: ___________________________________________________________
DATE OF SIGNING: _____________________________

TIME: ___________________am/pm

1.

I authorize Dr. __________ to administer anesthesia to me/the patient during the following
operation or procedure: _________________________________________________________
______________________________________________________________________________.
(name of operation or procedure)

2.

I understand that the anesthesia to be used in my/the patient's case is ___________________
______________________________________________________________________________
that will be administered in the following form: _____________________________________
______________________________________________________________________________

3.

I have been advised of the existence of alternative anesthesia or anesthetic procedures and
of their respective risks and consequences. However, the above type and method is
preferable in my/the patient's case because ________________________________________
_____________________________________________________________________________.

4.

I have been informed about, and I understand, that there are always special risks involved
in the administration of any anesthesia. The risks have been discussed with me.

5.

Understanding the above, I give my consent to use the anesthesia.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient
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NMHA SAMPLE FORM 9
NAME OF HOSPITAL
CONSENT TO X-RAY AND RADIATION THERAPY
PATIENT I.D. NUMBER: _____________________________________________________________
NAME OF PATIENT: ________________________________________________________________
BIRTHDATE: ________________________________________

AGE: ____________________

ATTENDING PHYSICIAN: ___________________________________________________________
DATE OF SIGNING: _________________________________

TIME: _____________am/pm

1.

I understand from my/the patient's physician that the diagnosis of my/the patient's
condition is ____________________________________________________________________
______________________________________________________________________________.

2.

My/The patient's physician has explained to me alternative courses of treatment, and their
risks and consequences.

3.

The physician has also explained the nature and effect of this treatment (e.g., x-ray, cobalt,
radium, etc.), and its risks and consequences have been discussed with me. I understand
that radiation destroys body tissue. No guarantee or assurance has been given by anyone as
to the results that may be obtained.

4.

The physician has also discussed with me, my/the patient's prognosis without this
treatment.

5.

Understanding all of the above, I consent to be treated with/the patient consents to being
treated with _______________________________________________________
_______________________________________________________________________.

I give consent for the following period of time: ______________________________________.
During this time period, I understand that up to __ (number) treatment(s) may be administered as
the physician deems advisable.
I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
________________________________
Witness
Authorized Representative
___________________________________
________________________________
Witness
Relationship to Patient
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NMHA SAMPLE FORM 10
NAME OF HOSPITAL
CONSENT TO RADIOSIOTOPIC DIAGNOSIS TREATMENT PROCEDURE
PATIENT I.D. NUMBER: ______________________________________________________
NAME OF PATIENT: _________________________________________________________
BIRTHDATE: ____________________________________

AGE: __________________

ATTENDING PHYSICIAN: ____________________________________________________
DATE OF SIGNING: _____________________________

TIME: ____________am/pm

1.

I understand from my/the patient's physician that certain radioisotopic diagnostic
procedures/treatments need to be performed on me/the patient in order to assist in
diagnosing/treating my conditions. (Strike inapplicable words.)

2.

If this treatment is being recommended because of my/the patient's condition, the physician
has explained to me the patient's/my diagnosis, which is ________________
_____________________________________________________________________.

3.

I also have been told of the uncertain nature of radioisotope diagnosis or treatment
procedures, and the risk of injury despite precautions. My/the patient's physician has
explained the risks and consequences of the procedure that is to be performed on me/the
patient.

4.

My/The patient's physician has discussed with me alternative diagnostic procedures/courses
of treatment, and their risks and consequences.

5.

The physician also has discussed with me my/the patient's prognosis without this
procedure/treatment.

6.

I accept the risks involved and understand that my/the patient's physician and his or her
colleagues and the hospital and its personnel assume no responsibility for non-negligent
results of this procedure treatment.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
___________________________________
________________________________
Witness
Authorized Representative
___________________________________
________________________________
Witness
Relationship to Patient
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NMHA SAMPLE FORM 11
NAME OF HOSPITAL
AUTHORIZATION FOR RELEASE OF HOSPITAL
RECORDS AND MEDICAL INFORMATION
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

NAME OF HOSPITAL: ________________________________________________________
DATES OF HOSPITAL CONFINEMENT: ________________________________________
NAME OF COMPANY OR PERSONS AUTHORIZED TO RECEIVE INFORMATION:
_____________________________________________________________________________
Purpose for release of information: ______________________________________________
____________________________________________________________________________
____________________________________________________________________________
Information that may be released (describe generally): ____________________________
_____________________________________________________________________________
_____________________________________________________________________________
I/The patient release the hospital from all legal responsibility or liability that may arise from the
authorization given above. I/The patient hereby waive, to the extent specified above, any right to
confidentiality of patient medical records that may exist under New Mexico law.
I/The patient understand that this consent to release of records or information is not a condition of
admission for treatment, and that it does not extend to those records concerning the use of drugs or
alcohol that are made confidential by federal law. A separate release form must be completed
before such records can be released.
This consent does not permit release of records of information relating to mental disorder, for
which a separate written release is required. Nor does this consent permit the release of the results
of any test given for Human Immunodeficiency Virus, sexually transmitted diseases, viral hepatitis,
or genetic testing.
I/The patient understand that I have the right to revoke this Authorization at any time by sending a
letter to the hospital listed above, except to the extent that such hospital may have already taken
action in reliance on this Authorization.
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I/The patient understand that a potential exists for information that is disclosed pursuant to this
Authorization to be subject to re-disclosure by the recipient and therefore be no longer protected
by federal confidentiality laws.

This release is valid for a period ______ (weeks, months), until _______________, 20___.
(date)

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
________________________________
Witness
Authorized Representative
___________________________________
________________________________
Witness
Relationship to Patient
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NMHA SAMPLE FORM 12
NAME OF HOSPTAL
AUTHORIZATION TO RELEASE OF RECORDS
CONCERNING DRUG OR ALCOHOL USE
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

I understand the New Mexico and Federal laws provide that certain medical records containing
information concerning a patient's use or misuse of alcohol or drugs shall be confidential. I/The
patient also understand that such records may be released only with the consent of the patient.
With this understanding, I hereby waive any right to confidentiality arising under those laws and
authorize release of medical records, but only under the conditions and to the extent specified
below. I/The patient further understand that this consent to release of records is not a condition of
admission for treatment, and I/The patient make it voluntarily.
1.

I hereby authorize release of records by:
_______________________________________________________________________
(Name of Hospital)

2.

The records to be released are in connection with the following hospitalization or treatment:
________________________________________________________________________

3.

The above-described records are to be released only to:
________________________________________________________________________

4.

The authorization for release of records shall remain in effect until:
________________________________________________________________________

After the specified time, the authorization will expire and no further releases of records shall be
made under its terms. Furthermore, I understand that I can revoke this authorization at any time,
except with respect to actions already taken by the hospital in reliance upon it.
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I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
________________________________
Witness
Authorized Representative
___________________________________
________________________________
Witness
Relationship to Patient

NOTE: WHEN INFORMATION IS DISCLOSED PURSUANT TO THIS REQUEST, THE
FOLLOWING NOTICE MUST BE GIVEN TO THE PERSON RECEIVING THE RECORDS:
"THIS INFORMATION HAS BEEN DISCLOSED TO YOU FROM RECORDS WHOSE
CONFIDENTIALITY IS PROTECTED BY FEDERAL LAW. FEDERAL REGULATIONS (42
C.F.R. PART 2) PROHIBIT YOU FROM MAKING ANY FURTHER DISCLOSURE OF IT
WITHOUT THE SPECIFIC WRITTEN CONSENT OF THE
PERSON TO WHOM IT
PERTAINS, OR AS OTHERWISE PERMITTED BY SUCH REGULATIONS. A GENERAL
AUTHORIZATION FOR THE RELEASE OF MEDICAL OR OTHER INFORMATION IS NOT
SUFFICIENT FOR THIS PURPOSE. THE FEDERAL RULES RESTRICT ANY USE OF THE
INFORMATION TO CRIMINALLY INVESTIGATE OR PROSECUTE ANY ALCOHOL OR
DRUG ABUSE PATIENT."
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NMHA SAMPLE FORM 13
NAME OF HOSPITAL
AUTHORIZATION TO RELEASE OF RECORDS CONCERNING
MENTAL HEALTH OR DEVELOPMENTAL DISABILITIES
PATIENT I.D. NUMBER: _____________________________________________________________
NAME OF PATIENT: ________________________________________________________________
BIRTHDATE: _______________________________________

AGE: ____________________

ATTENDING PHYSICIAN: ___________________________________________________________
DATE OF SIGNING: __________________________________

TIME: _____________am/pm

I understand the New Mexico law requires the consent of the patient for the release of confidential
information related to a mental disorder or developmental disability. With this understanding, I
hereby waive any right to confidentiality arising under New Mexico law and authorize release of
medical records or medical information, but to the extent specified below. I understand I have the
right to examine and copy the information to be disclosed. I further understand that this consent is
not a condition of admission, and I make it voluntarily.
1.

I hereby authorize release of records by:
______________________________________________________________________________

2.

The records to be released are in connection with the following hospitalization or treatment:
______________________________________________________________________________
(specify date of hospitalization and reason for treatment)

3.

The above-described records are to be released only to:
______________________________________________________________________________
(specify recipients of records and only for the following purposes(s):

______________________________________________________________________________
(specify purpose(s) for which records are to be used)

4.

The authorization for release of records shall remain in effect until:
______________________________________________________________________________
(specify date, event, or condition of expiration)

at which time it will expire and no further releases of records shall be made under its terms.
Furthermore, I understand that I can revoke this authorization at any time, except with
respect to actions already taken by the hospital in reliance upon it.
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I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient

FORMS Page 24

NMHA SAMPLE FORM 14
NAME OF HOSPITAL
CONSENT TO PHOTOGRAPH
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

I authorize ____________________________________________________________________
(name of photographer)
of ____________________________________________________________________________
(name of agency, firm, etc.)

to photograph me/the patient and agree that he may use or permit other persons to use the
negatives or prints prepared therefrom only for the following purpose or purposes and in such
manner and at such time as are specified herein:
______________________________________________________________________________
I release the hospital and its personnel, my/the patient's doctor and his colleagues from any
responsibility whatsoever which may result from the taking of such photographs or any publicity
which may result therefrom.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient
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NAME OF HOSPITAL
LEAVING HOSPITAL WITHOUT AUTHORIZATION
AND AGAINST ADVICE (PATIENT'S REQUESTED RELEASE)
NAME OF PATIENT: _________________________________________________________
PATIENT I.D. NUMBER: ______________________________________________________

BIRTHDATE: ______________________________

AGE: _______________________

ATTENDING PHYSICIAN: ____________________________________________________
DATE SIGNIED: ______________________________

TIME: ____________ (am/pm)

1.

This is to certify that I,
at my own insistence, against the medical advice and without the authority of my physician,
_______________________, demand to leave this hospital.

2.

I have been informed of the risks to me of leaving at this time, including the possibility that
it may worsen or aggravate my condition.

3.

I release the hospital, its personnel, and my physician and his or her colleagues, from any
responsibility for all consequences caused by me leaving this hospital, including any claims
arising from accident, other incident or physical relapse, or any other ill effects or injury to
me that may result from my action.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand the contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient

NOTE:
IF THE RELEASE WOULD SERIOUSLY ENDANGER A MINOR OR AN
INCOMPETENT PATIENT, OR IF THE PATIENT PRESENTS A SERIOUS HARM OF
DANGER TO HIMSELF OR OTHERS,THE HOSPITAL ADMINISTRATION SHOULD BE
CONSULTED REGARDING THE POSSIBILITY.
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NAME OF HOSPITAL
DISCHARGE OF MINOR

NAME OF PATIENT: ________________________________________________________________
PATIENT I.D. NUMBER: _____________________________________________________________
BIRTHDATE: _______________________________________

AGE: ____________________

ATTENDING PHYSICIAN: ___________________________________________________________
LEGAL REPRESENTATIVE:
DATE SIGNIED: _________________________________

TIME: _____________ (am/pm)

1.

I authorize the hospital to discharge the minor patient to (Name of person/representative
receiving minor patient)
for the purpose of (e.g. transporting the minor patient home, transfer to another hospital,
foster care, boarding care pending adoption, other):

2.

I understand that this is an authorization for the release of the minor from the hospital only
and does not constitute a relinquishment of the parent by the person signing for any
purpose other than that stated.
I CERTIFY that this form has been explained to me, I have read the contents of this form
or the contents have been read to me; I understand its contents; the explanation of the
contents was made and all blanks or statements requiring insertion or completion were
filled in, and all items not applicable were stricken before I signed.

3.

_____________________________
(Witness)

________________________________
(Authorized Representative)

_____________________________
(Witness)

________________________________
(Relationship to Patient)

I have on this _____ day of _________, ______, received
from
for the purpose of (e.g. transporting the minor patient home,
transfer to another hospital, foster care, boarding care pending adoption, other):
.
______________________________
(Person Receiving Child)

________________________________
(Relationship or Agency/Institution/Firm)

______________________________
(Address)

________________________________
(Telephone Number)
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NAME OF HOSPITAL
TEMPORARY ABSENCE RELEASE

1.

I am/The patient is temporarily leaving the hospital in care of ___________________
whose relationship to me/the patient is that of _______________________________.

2.

I have obtained authorization from my/the patient's physician for me/the patient to be
absent from the hospital from ___________(am/pm) to _______________(am/pm) on
_______________, ______ for the purpose of _______________________________
_______________________________________________________________________.

3.

I understand that this is only a temporary leave from the hospital and that I/the patient
must return for further care. I have received instructions with regard to my/the patient's
proper care during this absence from the hospital.

4.

I also have been informed of the risks involved, which include the possibility that it may
worsen or aggravate my/the patient's condition.
I have also been informed that should complications arise, I should contact the physician
for instructions should complications arise at: ( )

5.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient

Note: Public hospitals and other health care providers insured for negligence pursuant to the
NM Tort Claims Act may not accept or require a waiver or release of liability by or on behalf
of a patient.

FORMS Page 28

NMHA SAMPLE FORM 18
NAME OF HOSPITAL
PHYSICIAN AUTHORIZATION OF TEMPORARY ABSENCE
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE SIGNIED: _______________________
1.

2.

TIME: ____________am/pm

I authorize the temporary absence of
from the hospital from _________(am/pm) to _________(am/pm) on

,

.

This absence has been requested by the patient/the patient's authorized representative
(strike the inapplicable words) for the purpose of _____________________________
.

3.

I have discussed with the patient/the patient's the fact that this is only a temporary leave
and that he or she must return for further care. I have also given the patient/the patient's
authorized representative instructions with regard to the patient's proper care during this
absence from the hospital.

4.

I have informed the patient/the patient's authorized representative of the risks involved
which include the possibility of the patient's condition worsening as a result of leaving the
hospital, and that the patient should contact me at the phone number provided below
should complications arise

5.

I have examined the patient prior to his or her temporary release from the hospital.
________________________________
(Attending Physician)

(Date)
(Physician’s Phone Number)
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NAME OF HOSPITAL
CONSENT TO PSYCHOTROPIC MEDICATIONS
PATIENT NAME: ________________________________________________
PATIENT I.D. NUMBER: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________ (am/pm)

1.

My physician discussed with me the mental problems that led to my hospitalization. He or
she also told me of medications that are known to be of help in treating similar mental
problems.

2.

My physician explained the likelihood of improving or not improving without such
medication.

3.

I understand that in consenting to the use of these medications, I have not eliminated my
involvement in other forms of treatment, such as psychotherapy.

4.

My physician discussed with me the common short-term and long-term side effects that the
medications may cause.

5.

If my physician has prescribed a major tranquilizer (or atypical antipsychotic), he or she
discussed with me the conditions called "tardive dyskinesia", “neuroleptic malignant
syndrome”, and “medication-induced parkinsonism”. I was told about how these
conditions may develop, how they may be managed, how common they are, and that they
may be permanent, leave residual symptoms, or even lead to death (particularly
“neuroleptic malignant syndrome”).

6.

We have also discussed any unique side effects that may occur because of physical
conditions that I may have such as:
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________

7.

My physician has also told me of possible treatment alternatives and has explained the risks
and consequences of those treatments.
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8.

9.

I understand that this medication can be accepted or refused at any time by telling the
physician or nursing staff. However, I understand that the abrupt withdrawal of certain
medications may not be medically advisable. After taking the medication, if I decide that I
want to stop, I will discuss the consequences of this decision with a physician and we will
devise a plan for a safe withdrawal from the medication.
(For female patients: I have been provided with the necessary tests to determine if I am
pregnant, and it has been explained to me the reasons why these tests have been
administered to me.)

10.

If I have further questions or want to know more about the medication, I know that I have
the right to ask and to receive an answer.

11.

My physician discussed with me the range of amount(s) and frequency of the medications,
including possible additional doses as needed (PRN), the method of administration, and the
probable duration of taking the medication. Understanding all of the above, I consent to
take
.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.
_________________________________
Witness
_________________________________
Witness

________________________________
Patient

Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient

(If the form is signed by the patient's representative, the words "I", "My", "Me, etc. should be
changed to "The Patient's" and other appropriate words.)
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NAME OF HOSPITAL
CONSENT TO ELECTROCONVULSIVE THERAPY
PATIENT NAME: _____________________________________________________________
PATIENT I.D. NUMBER
________________________________________________________________
BIRTHDATE: _______________________________________

AGE: ____________________

ATTENDING PHYSICIAN: ___________________________________________________________
DATE OF SIGNING: _________________________________
(am/pm)

TIME: ____________

1.

I understand from my physician that I have the following disorder: ____________________
______________________________________________________________________________.

2.

I also understand that electroconvulsive therapy (ECT) is recommended for my condition.

3.

It has been explained to me that ECT, which is used to provide relief from the symptoms of
severe depression, is performed in the following way. A controlled electrical shock is
administered for a fraction of a second, generally inducing a convulsion that affects the flow
of blood through the brain and also the brain's electrical impulse pattern. This, in turn,
often produces change in the patient's behavior, which is essentially the result sought.
Usually an anesthesiologist is present and sedates the patient before the ECT to avoid
discomfort or anxiety. In addition, a drug is injected to lessen serious muscular reaction to
the electrical shock. Following the administration of ECT, the patient commonly
experiences a period of disorientation or confusion, dulled sensation or stupor, and memory
impairment. After a time, which varies among patients and treatments, these after-effects
withdraw and the patient may experience symptomatic relief from the psychological
depression.

4.

I understand that since many variables affect the reaction to ECT, it is not possible to
predict with certainty my reaction to this treatment or the duration of relief, if obtained.

5.

My physician has discussed with me the risks and consequences of ECT. I understand that
the electric shock itself poses risks, including impairment of the ability to speak or think
clearly, and loss of memory. These effects are generally partial and temporary, although
significant memory loss has been observed in some patients long after the ECT procedure.
Severe brain damage of a permanent nature has been known to occur, although this is quite
rare.
Several other risks are involved. The patient may have a negative reaction to the anesthesia
or to the drug used to block muscular spasms. This reaction can include heart stoppage
("cardiac arrest") or other interference with the regularity of the heart's pumping action
("arrhythmia"). Very rarely, patients may develop seizures following ECT. Fractured
bones are extremely infrequent with modern anesthesia techniques. The rate of death
associated with ECT has been placed by researchers at 3 per 10,000 patients.
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6.

In addition to the information in the above paragraph, my physician has explained that
additional risks specific to me are: (e.g., risks associated with advanced age, receipt of
numerous ECT treatments, or such pre-existing conditions as cardiac disease, lung disease,
and spinal problems) ___________________________________________________________.

7.

I have been told by my physician that alternative treatments that are available depend on
my reaction to previous therapy. Convulsions roughly similar to those brought on by ECT
can also be induced with various drugs rather than electric shock. Treatment is also
possible with antidepressant drugs that do not involve the induction of convulsions. It has
been explained to me that both types of drugs carry their own risks, however, including the
possibility of death, particularly through the stress that they may place on the heart and
blood vessels.

8.

My physician, ____________________, has discussed with me the need for this procedure
and the implications for my care and condition if it is not performed.

9.

Understanding all of the above, I consent to and authorize my physician, and such qualified
assistants as he or she may designate, to perform the electroconvulsive therapy.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.
_________________________________
________________________________
Witness
Patient
_________________________________
Witness
Patient cannot consent or authorize because: _______________________________________
______________________________________________________________________________
___________________________________
Witness
___________________________________
Witness

________________________________
Authorized Representative
________________________________
Relationship to Patient

NOTE: SINCE THE RISK OF A BAD RESULT MAY INCREASE WITH THE NUMBER OF
ECT APPLICATIONS, IT IS ADVISABLE TO COMPLETE A NEW CONSENT FORM FOR
EACH ECT TREATMENT.
IT SHOULD BE EXPLAINED TO THE PATIENT IN
PARAGRAPHS 5 AND 6 ON SUBSEQUENT FORMS THAT THE RISK FACTOR MAY NOW
BE GREATER.
(If the form is signed by the patient's representative, the words "I", "My", "Me", etc. should be
changed to "The Patient's" and other appropriate words.)
NOTE: ECT MAY NOT BE ADMINISTERED TO A MINOR WITHOUT A COURT ORDER.
THE CONSENT OF A PARENT OR LEGAL GUARDIAN AND OF THE MINOR PATIENT IS
NOT LEGALLY SUFFICIENT.
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NAME OF HOSPITAL
CONSENT FOR STERILIZATION
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

NOTE: YOUR DECISION AT ANY TIME NOT TO BE STERILIZED WILL NOT RESULT IN
THE WITHDRAWAL OR WITHHOLDING OF ANY BENEFITS PROVIDED BY PROGRAMS
OR PROJECTS RECEIVING FEDERAL FUNDS.
1.

I have asked for and received information about sterilization from _________________
(doctor or clinic). When I first asked for the information, I was told that the decision to be
sterilized is completely up to me. I was told that I could decide not to be sterilized. If I
decide to not be sterilized, my decision will not affect my right to future care or treatment. I
will not lose any help or benefits from programs receiving federal funds, such as Temporary
Assistance for Needy Families (TANF) or Medicaid that I am now getting or for which I
may become eligible.

2.

I UNDERSTAND THAT STERILIZATION MUST BE CONSIDERED PERMANENT
AND NOT REVERSIBLE. I HAVE DECIDED THAT I DO NOT WANT TO BECOME
PREGNANT, BEAR CHILDREN OR FATHER CHILDREN.

3.

I was told about those temporary methods of birth control that are available and could be
provided to me that will allow me to bear or father a child in the future. I have rejected
these alternatives and have chosen to be sterilized.

4.

I understand that I will be sterilized by an operation known as a ________________.
The discomforts, risks, and benefits associated with the operation have been explained to
me. All my questions have been answered to my satisfaction.

5.

I understand that the operation will not be done until at least 30 days after I sign this form.
I understand that I can change my mind at any time.

6.

I am at least 21 years of age and was born on
(year).

(day),

(month),

I, ______________________, hereby consent of my own free will to be sterilized by
_________________________________ by a method called _____________________.
7.

I also consent to the release of this form and other medical records about the operation to:
representatives of the Department of Health and Human Services or employees of programs
or projects funded by the Department, but only for determining if federal laws were
observed.
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8.

My consent expires 180 days from the date of my signature below.

Signature: __________________________

_____________________________
(Witness)

Date: _____________________________
You are requested to supply the following information, but it is not required.
Ethnicity (please check)
___ Hispanic or Latino
___ Not Hispanic or Latino

Race (please check one or more)
___ American Indian or Alaskan Native
___ Asian
___ Black or African American
___ Native Hawaiian or Other Pacific Islander
___ White

INTERPRETER'S STATEMENT
If an interpreter is provided to assist the individual to be sterilized:
I have translated the information and advice presented orally to the individual to be sterilized by
the person obtaining this consent. I have also read him/her the consent form in
_________(language) and explained its contents to him/her. To the best of my knowledge and
belief, he/she understood this explanation.
Interpreter’s Signature: ___________________________

Date: ___________________________

STATEMENT OF PERSON OBTAINING CONSENT
1.

Before ______________(name of individual) signed the consent form, I explained to him/her
the nature of the sterilization operation ________________________, the fact that it is
intended to be a final and irreversible procedure and the discomforts, risks and benefits
associated with it.

2.

I counseled the individual to be sterilized that alternative methods of birth control are
available that are temporary. I explained that sterilization is different because it is
permanent.

3.

I informed the individual to be sterilized that his/her consent can be withdrawn at any time
and that he/she will not lose any health services or any benefits provided by federal funds.

4.

To the best of my knowledge and belief the individual to be sterilized is at least 21 years old
and appears mentally competent. He/She knowingly and voluntarily requested to be
sterilized and appears to understand the nature and consequence of the procedure.

Signature of person obtaining consent: ________________________
Date: ____________________________ Facility: _________________________________
Address: _____________________________________________________________________
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PHYSICIAN'S STATEMENT
1.

Shortly before I performed a sterilization operation upon (Name of Individual to be
Sterilized), on (Date of Sterilization), I explained to him/her the nature of the sterilization
operation (specify type of operation), the fact that it is intended to be a final and irreversible
procedure, and the discomforts, risks and benefits associated with it.

2.

I counseled the individual to be sterilized that alternative methods of birth control are
available that are temporary. I explained that sterilization is different because it is
permanent.

3.

I informed the individual to be sterilized that his/her consent can be withdrawn at any time
and that he/she will not lose any health services or other benefits provided by federal funds.

4.

To the best of my knowledge and belief the individual to be sterilized is at least 21 years old
and appears mentally competent. He/She knowingly and voluntarily requested to be
sterilized and appeared to understand the nature and consequences of the procedure.

5.

(Instructions for use of alternative final paragraphs: Use the first paragraph below except
in the case of premature delivery or emergency abdominal surgery where the sterilization is
performed less than 30 days after the date of the individual's signature on the consent form.
In those cases, the second paragraph below must be used. Cross out the paragraph that is
not used.)
1)

At least 30 days have passed between the date of the individual's signature on this
consent form and the date the sterilization was performed.

2)

This sterilization was performed less than 30 days but more than 72 hours after the
date of the individual's signature on this consent form because of the following
circumstances (check applicable box and fill in information requested):
__________ Premature delivery
Individual's expected date of delivery: ________________________________
__________ Emergency abdominal surgery:
(Describe circumstances) ___________________________________________
_________________________________________________________________
Physician’s Signature: ____________________________________________________
Date: ____________________________________________________________
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NAME OF HOSPITAL
CONSENT TO ARTIFICIAL INSEMINATION
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________
1.

1.
2.

TIME: ____________am/pm

We are of legal age and were married on __________________ at ______________________.
We are legally wife and husband at the present time.
-ORI, the patient to be artificially inseminated, am a woman of legal age.
We/I consent to and authorize Dr. __________________ to inseminate the patient/me
artificially, subject to the following conditions and agreements: (check appropriate boxes strike out inappropriate sentences.)





The insemination may be repeated at times recommended by the physician until
I/my wife becomes pregnant.
The physician shall use only semen collected from me, the husband.
The physician shall use pooled semen from the husband and a donor or donors
whose name or names shall not be disclosed to me the husband and wife.
The doctor shall use the semen of a donor or donors whose name or names shall not
be disclosed to the husband and wife.

3.

We/I agree to cooperate fully with the physician in all phases of this procedure and never
seek to discover the identity of any unknown donor or donors.

4.

We/I have been fully informed by the physician of the risks and possible consequences
involved. No guarantee has been made to me/us as to the results that may be obtained.

5.

We/I, individually and jointly, agree that the physician and his or her colleagues, and the
donor or donors for any claims for damages are not liable for any non-negligent injury, or
complications, that may result directly or indirectly from any artificial insemination
performed pursuant to this agreement.

I CERTIFY that this form has been explained to us/me; we/I have read the contents of this form or
the contents have been read to us/me; we/I understand its contents; the explanation of the contents
was made and all blanks or statements requiring insertion or completion were filled in; and all
items not applicable were stricken before we/I signed.
_________(Patient)___________

______(Patient’s Spouse, if applicable)______

_________(Witness)_______________

___________(Witness)_____________

ACCEPTED: __________(Physician)______________
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APPLICATION TO SERVE AS A SEMEN DONOR
To Dr.: ____________________________

Date: ___________________________

1.

I offer my services as a donor of semen with the understanding that if I am accepted to
serve in this capacity you shall not reveal my identity to any recipient. Additionally, the
identity of any recipient shall not be disclosed to me, except as may be required by a court
of competent jurisdiction.

2.

I represent that to the best of my knowledge and belief I was born of exclusively (Caucasian,
African, Asian, etc.) __________________ ancestry, that my religion is __________________
and
that
the
nationality
of
my
ancestry
is
predominately
_______________________________.

3.

I represent that I am in good health, that I have no communicable disease, that I am not
now nor have I ever suffered from any physical impairment or disability, whether inherited
or
as
a
result
of
any
disease
or
ailment,
except
as
follows:
________________________________________________________________________

4.

I represent that I am not now nor have I ever been afflicted with syphilis, or any other
venereal disease, nor any mental ailment or emotional disturbance, except as follows:
________________________________________________________________________
________________________________________________________________________

5.

I represent further that none of my grandparents, parents, brothers or sisters, if any,
children, if any, nor their lineal descendants have, to the best of my knowledge and belief,
ever been afflicted with insanity or mental illness or any inherited physical disabilities or
disease,
except
as
follows:
________________________________________________________________________

6.

For the purpose of determining whether I am acceptable as a donor of semen, I hereby
consent to a physical examination of myself by you or any other doctor whom you may
designate. I understand this may require the taking of blood and other body fluids for a
laboratory examination. I also agree to undergo genetic screening should that appear
necessary.

I HEREBY SWEAR THAT ALL OF THE REPRESENTATIONS MADE BY ME IN THE
FOREGOING PARAGRAPHS ARE TRUE AND CORRECT.
I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.
_________(Witness)________________

____________(Donor)_____________

_________(Witness)________________
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NAME OF HOSPITAL
ADDITIONAL TESTING FOR COMMON CONGENITAL CONDITIONS AFTER
DISCHARGE OF NEWBORN CHILD
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

I am/We are the parent(s)/legal guardian(s) (strike inapplicable words) of the newborn
child named above.

2.

It has been explained to me/us by ___(Name of Physician)___ that a second test for the
detection of common congenital conditions should be performed on my/our child/ward
between the following dates: ____________ (8 days of age) through __________(15 days of
age).

3.

The nature, purpose and need for the test, as well as the alternatives to the test, and the
risks and consequences of not having the test performed have also been explained to me/us.

4.

I/We have been given copies of the following materials from the New Mexico Health and
Environment Department:
a.
b.

Newborn Metabolic Screening Program Informational Statement and Waiver, and
Information to Parents on the Newborn Screening Program.

I/We have read these materials and have had an opportunity to discuss these materials with
the physician.
5.

I/We understand that my/our child/ward should be brought to one of the following
locations, between the dates specified in paragraph #2, so that a test for detection of
common congenital conditions can be performed.
a.

Hospital:

__________________________
__________________________
__________________________
Times: __________________________
__________________________

b.

Local Health Office: _____________________
__________________________
__________________________
Times: __________________________
__________________________
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c.

Children's Physician: ____________________
__________________________
__________________________
Times: __________________________
__________________________

I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this
form or the contents have been read to me/us; I/we understand its contents; the explanation of the
contents was made and all blanks or statements requiring insertion or completion were filled in;
and all items not applicable were stricken before I/we signed.
_____________________________
(Witness)

_________________________________
(Parent or Legal Guardian)

_____________________________
(Witness)

_________________________________
(Parent or Legal Guardian)
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NAME OF HOSPITAL
REFUSAL TO PARTICIPATE IN
NEWBORN METABOLIC SCREENING PROGRAM
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

I am/we are the parent(s)/legal guardian(s) (strike inapplicable words) of the newborn child
named above.

2.

I/We object to participation in the Newborn Metabolic Screening Program for the detection
of common congenital conditions, including hypothyroidism, phenylketonuria, and
galactosemia, and refuse to allow tests for those disorders to be administered to __(Name of
Child)_.

3.

The following has been explained to me/us by ___(Name of Physician)____________:
a.
b.
c.

4.

The nature, purpose and need for the detection tests;
Alternatives to the tests; and
The risks and consequences of performing the tests and of not performing the tests.

I/We have been given copies of the following materials from the New Mexico Health and
Environment Department.
a.
b.

Newborn Metabolic Screening Program Informational Statement and Waiver, and
Information to Parents on the Newborn Screening Program.

I/We have read these materials and have had an opportunity to discuss these materials with
the physician.
5.

I/We personally assume responsibility for the consequences of my/our refusal and release
the hospital, its personnel, the attending physician, and the physician's colleagues from all
responsibility, including any unfavorable reactions or ill effects that may result due to
my/our refusal to permit the administration of these tests.

I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this
form or the contents have been read to me/us; I/we understand its contents; the explanation of the
contents was made and all blanks or statements requiring insertion or completion were filled in;
and all items not applicable were stricken before I/we signed.
_____________________________
_________________________________
(Witness)
(Parent or Legal Guardian)
_____________________________
(Witness)

_________________________________
(Parent or Legal Guardian)
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NMHA SAMPLE FORM 26
NAME OF HOSPITAL
REFUSAL TO PERMIT PROPHYLACTIC AGENT IN EYES OF NEWBORN
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

I am/we are the parent(s)/legal guardian(s) (strike inapplicable words) of the newborn child
named above.

2.

I/We certify that I am/we are opposed to the use of any prophylactic agent such as nitrate
drops or tetracycline ointment or erythromycin ointment in the eyes of my/our child/ward,
__(Name of Newborn Child) .

3.

The following has been explained to me/us by __(Name of Physician) :
a.
b.
c.

The nature, purpose and need for this treatment;
Alternatives to this treatment; and
The risks and consequences of performing this treatment and of not performing this
treatment. I understand that the risks and consequences of not performing this
treatment may include:
________________________________________________________________.

4.

I/We understand that __(Name of Physician)___ has prescribed the administration of such
prophylactics for the eyes of my/our child/ward.

5.

I/We personally assume responsibility for the consequences of my/our refusal and release
the hospital, its personnel, the attending physician, and the physician's colleagues from all
responsibility, including any unfavorable reactions or ill effects that may result due to
my/our refusal to permit this treatment.

I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this
form or the contents have been read to me/us; I/we understand its contents; the explanation of the
contents was made and all blanks or statements requiring insertion or completion were filled in;
and all items not applicable were stricken before I/we signed.
_____________________________
_________________________________
(Witness)
(Parent or Legal Guardian)
_____________________________
(Witness)

_________________________________
(Parent or Legal Guardian)

NOTE: STATE REGULATION REQUIRES THAT A COPY OF THIS FORM MUST BE
ATTACHED TO THE NEWBORN'S BIRTH CERTIFICATE.
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NMHA SAMPLE FORM 27
NAME OF HOSPITAL
CONSENT FOR CIRCUMCISION BY PHYSICIAN
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

I am/we are the parent(s) /legal guardian(s) (strike inapplicable words) of the newborn child
named above.

2.

I/We have discussed with ___(Name of Physician)___ the circumcision procedures. I/We
also have discussed the risks and consequences of performing these procedures. I/We
understand that the risks and consequences may include:
_______________________________________________________________________

3.

I/We authorize ___(Name of Physician)___ to circumcise the above-named newborn child.

I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this
form or the contents have been read to me/us; I/we understand its contents; the explanation of the
contents was made and all blanks or statements requiring insertion or completion were filled in;
and all items not applicable were stricken before I/we signed.
_____________________________
(Witness)

_________________________________
(Parent or Legal Guardian)

_____________________________
(Witness)

_________________________________
(Parent or Legal Guardian)
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NMHA SAMPLE FORM 28
NAME OF HOSPITAL
RELEASE OF BLOOD DONOR
1.

I request that I be accepted as a blood donor. The last time that I served as a blood donor
was on _________________, ____ (date).

2.

I represent that I am not now and have never been afflicted with syphilis, tuberculosis,
malaria, infectious hepatitis, acquired immune deficiency syndrome (AIDS), brucellosis,
infectious mononucleosis or any other infectious disease or blood impairment, except as
stated in paragraph 3. I am in good health and know of no factor or condition that might
impair or affect the suitability of my blood or create a danger in any way for the recipient of
my blood. I do not know of any condition, physical or mental, that might impair my own
health and well-being as a result of my service as a blood donor.

3.

The following are all the infectious diseases or blood impairments that I have ever had:
_______________________________________________________________________
_______________________________________________________________________.

4.

I agree to follow the precautionary instructions that are intended to facilitate my own
recovery after giving blood. I have also been informed of the complications, unpleasant side
effects, and risks that sometimes accompany the donation of blood, including serious
hematoma, thrombophlebitis, fainting and:

5.

I release the hospital and its personnel from responsibility or liability for the consequences,
if any, resulting from my donation of blood.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.
__________________________________
(Witness)

________________________________
(Patient)

__________________________________
(Witness)

Note: Public hospitals and other health care providers insured for negligence pursuant to the NM Tort
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient.
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NMHA SAMPLE FORM 29
NAME OF HOSPITAL
CONSENT TO BLOOD TRANSFUSION
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

It has been explained to me by ___(Name of Physician)___ that the diagnosis of my/the
patient's condition is: ___________________________________________________________
_______________________________________________________________________.

2.

It has been explained to me that, in the course of treatment, it may become necessary to
administer a transfusion of blood products.

3.

I understand that transfusion involves the introduction of blood or a blood product in a vein
with a hypodermic needle. The transfusion may be of whole blood, plasma, or some other
blood product, as determined by the attending physician. The material to be transfused will
be cross-matched to ensure its compatibility with my/the patient's own blood.

The attending physician has explained to me the risks and consequences of transfusion. I
understand that transfusion is a common, low-risk procedure, but that non-serious risks may
include headache, fever, or a mild skin reaction, such as itching or rash. I am also aware that
serious reactions to transfusion are rare but can include the contraction of Human
Immunodeficiency Virus (HIV) or the infection of serum hepatitis, which is potentially fatal. The
attending physician has also explained to me that transfusion of blood of the wrong type can be
fatal, but that this too is unlikely.
4.

In addition to the information in the above paragraph, the attending physician has
explained that additional risks specific to me/the patient are:
.

5.

The attending physician has explained to me the risks associated with declining transfusion
and has discussed with me alternative courses of treatment, if available, including
autologous donation, directed donation and: _______________________________
______________________________________________________________________________.

7.

No express or implied warranties were made to me or anyone else as to the blood or plasma
or any other substances used or to be used in connection with such treatment. I understand
that the use of such blood or other substances is to be considered a professional service and
not a sale of goods.
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NMHA SAMPLE FORM 29 page 2
8.

Understanding all of the above, I consent to the administration of a blood transfusion for
myself/the patient if one becomes necessary in the course of treatment. I also consent to
such additional transfusions as may be advisable in the judgment of the attending physician
or his or her colleagues for a period not to exceed ____ days.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.

_____________________________
Witness

______________________________
Patient

_____________________________
Witness
Patient cannot consent or authorize because:

_____________________________
Witness

______________________________
Authorized Representative

____________________________
Witness

______________________________
Relationship to Patient
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NMHA SAMPLE FORM 30
NAME OF HOSPITAL
TRANSFUSION REACTION REPORT
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

Diagnosis: ______________________________________________________________

2.

Any history of abortion or pregnancy? If so, when? __________________________
________________________________________________________________________

3.

Patient's temperature at start of transfusion: _________________________________
Patient's temperature at end of transfusion: __________________________________

4.

Time transfusion started: Date: ______________

Time: _______________am/pm

Time transfusion stopped: Date: ______________

Time: _______________am/pm

5.

Amount of blood given: Immediate:____________

Late:_____________________

6.

Patient's symptoms and reporter's comments:










7.

chill
dyspnea
nausea
pain, with location
urticaria
hematuria, or dark urine
shock
jaundice
other

________________________________
________________________________
________________________________
________________________________
________________________________
________________________________
________________________________
________________________________
________________________________

Patient's temperature following transfusion and time recorded: (record every 6 hours for 24
hours)

1)
2)
3)
4)
8.

__________________________
__________________________
__________________________
__________________________

Additional information: __________________________________________________
_______________________________________________________________________.

_________________________

________________________________

(Date of Report)

(Signature)

________________________________
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(Title)

NOTE: Public hospitals and other health care providers insured for negligence under the New
Mexico Tort Claims Act may not accept or require a waiver or release of liability by or on behalf of
a patient.
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NMHA SAMPLE FORM 31
NAME OF HOSPITAL
INVESTIGATION OF TRANSFUSION REACTION
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________

TIME: ____________am/pm

1.

Date and time of reaction: ________________________________________________

2.

Amount of blood in returned unit: _____________

3.

Recheck of typings: _____________________________________________________
______________________________________________________________________
(Anti-A)
(Anti-B)
(A Cells)
(B Cells)
(Anti-D)

4.

Patient's blood: ________________________________________________________

5.

Pilot tube:_____________________________________________________________

6.

Patient is: (GR RH) _____________________________________________________
Donor blood is: (GR RH) ________________________________________________

7.

Appearance of patient's serum (plasma Hb): ________________________________
Appearance of donor's blood: _____________________________________________

8.

Major crossmatch:

9.

Urine (appearance and examination for hemoglobin, etc.): ____________________
______________________________________________________________________

10.

Culture and smear: _____________________________________________________
_______________________________________________________________________

11.

Conclusions: ___________________________________________________________
_______________________________________________________________________
_______________________________________________________________________






____________________________
Date

Unit Number: ____________

in saline_________________________________________
in albumin_______________________________________
indirect anti-globulin test (Coombs)__________________
special studies____________________________________

________________________________
Signature
________________________________
Title
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NMHA SAMPLE FORM 32
NAME OF HOSPITAL
REFUSAL TO CONSENT TO BLOOD TRANSFUSION
PATIENT I.D. NUMBER: ________________________________________________
NAME OF PATIENT: ___________________________________________________
BIRTHDATE: ______________________________

AGE: __________________

ATTENDING PHYSICIAN: ______________________________________________
DATE OF SIGNING: _______________________
TIME: ____________am/pm
1.

I request that no blood or blood derivatives be administered to me/the patient during this
hospitalization. I understand that such treatment is necessary, in the opinion of the
attending physician or his or her colleagues, in order to preserve life and promote recovery.
I fully understand the possible consequences of such refusal, which may include:
_______________________________________________________________________.

2.

The following have been explained to me by _______(Name of Physician)______________:
a.
The nature and purpose of a blood transfusion.
b.
The risks and consequences in administering a blood transfusion and in not
administering the transfusion. These include: _________________________
________________________________________________________________.
c.
My/The patient's diagnosis, which is: ________________________________
________________________________________________________________.
d.
The likelihood of success if the procedure is performed.
e.
Alternative courses of treatment, if available, including autologous donation,
directed donation and: __________________________________________________.

3.

Understanding all of the above, I release the hospital, its personnel, my/the patient's
physician, and his or her colleagues from any responsibility for unfavorable reactions or
any untoward results due to my refusal to permit the transfusion of blood or its derivatives.

4.

The
reason
for
my
refusal
to
allow
such
treatment
is:
______________________________________________________________________________
_____________________________________________________________________________

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in; and all items not
applicable were stricken before I signed.
_____________________________
Witness
_____________________________
Witness

______________________________
Patient

Patient cannot consent or authorize because: ___________________________
_________________________________________________________________
_____________________________
______________________________
Witness
Authorized Representative
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____________________________
Witness

______________________________
Relationship to Patient

NMHA SAMPLE FORM 32 page 2
NOTE: IF THE REFUSAL OF A BLOOD TRANSFUSION WOULD SERIOUSLY
ENDANGER A MINOR OR INCOMPETENT PATIENT, OR IF THE PATIENT
REFUSING A BLOOD TRANSFUSION IS A PREGNANT WOMAN, HOSPITAL
ADMINISTRATION SHOULD BE CONSULTED REGARDING THE POSSIBILITY OF
LEGAL ACTION TO ENSURE THE WELL-BEING OF THE PATIENT.
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NMHA SAMPLE FORM 33
STATE OF NEW MEXICO
COUNTY OF _____________________
IN THE DISTRICT COURT
IN RE ___________________________

NO. _______________
MISC.

___________________________
(Child's Birth Date and Age)
APPLICATION FOR COURT ORDER
State of New Mexico, County of _________________________, ss.
The undersigned, being first duly sworn, states on oath:
1.

I am a licensed physician in the State of New Mexico, and I am authorized to
provide medical treatment at _(Name of Hospital or Health Care Institution) __________.

2.

The child named above is a minor and is my patient, and I propose to perform a blood
transfusion upon the child. In my opinion, the procedure is necessary to save the life or
preserve the health of the child. The parents or guardians of the child are named below. I
have received consent from the parents or guardians to perform the general treatment;
however, they have refused to consent to the transfusion of blood or blood products in
connection with the general treatment.

3.

Authority to administer blood or blood products is essential to the proper medical care and
treatment of the child, and treatment without use of blood or blood products would create
an unreasonable risk of death or serious impairment of the health of the child.

4.

An emergency exists that makes it necessary that the Court rule on this matter and
authorize the use of such blood transfusions. The blood transfusion is required for the
following reason: _______________________________________________________________
______________________________________________________________________________

5.

The child's primary diagnosis is:
______________________________________________________________________________
__________________________________________________________________

WHEREFORE, I ask the Court to consider this application and enter its order dispensing with the
consent of the parents or guardians of the child to the use of blood transfusions in connection with
the proposed treatment.
__________________________________
(Applicant)
__________________________________
(Hospital)
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NMHA SAMPLE FORM 33 page 2
MOTHER'S NAME: ___________________________________________________________
ADDRESS: ___________________________________________________________________
TELEPHONE NUMBER: (OFFICE) ___________________ (HOME) _________________
FATHER'S NAME: ____________________________________________________________
ADDRESS: ___________________________________________________________________
TELEPHONE NUMBER: (OFFICE) ___________________ (HOME) __________________
LEGAL GUARDIAN'S NAME: ______(if different from above)_______________________
ADDRESS: ___________________________________________________________________
TELEPHONE NUMBER: (OFFICE) ___________________ (HOME) __________________

SUBSCRIBED AND SWORN TO BEFORE ME, this _________ day of _____________
______________________________.
________________________________
(Notary Public)

________________________________
(Date Commission Expires)

NOTE: In Bernalillo County, the Second Judicial District Court has an emergency on-call judge
available to assist hospital attorneys with emergency orders of this type. Hospital attorneys may
request the on-call judge’s after-hours contact information by contacting the office of the Court
Clerk.
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NMHA SAMPLE FORM 34
NAME OF HOSPITAL
CONSENT/REFUSAL TO BLOOD SAMPLE TAKING
PATIENT I.D. NUMBER _________________________________________________
NAME OF PATIENT ____________________________________________________
BIRTHDATE ________________________________

AGE __________________

ATTENDING PHYSICIAN ________________________________________________
DATE OF SIGNING __________________, ______

TIME _________(am/pm)

1.

I consent to the taking of a blood sample for the purpose of determining the drug and/or
alcoholic content of my blood for law enforcement purposes.

2.

I am voluntarily submitting to this taking of a blood sample and authorize the hospital, or
its designee, to disclose to the law enforcement officer, the results of any test performed on
the blood sample with reference to drug and/or alcohol content.

3.

I waive, to the extent specified in paragraph 2, any right to confidentiality of my patient
medical records that may exist under the law of the State of New Mexico.
____________________________
(Witness)
____________________________
(Witness)

_____________________________
(Patient)

ALTERNATIVE FORM: REFUSAL
1.

I refuse to consent to the taking of a blood sample for the purpose of determining drug
and/or alcohol content for law enforcement purposes.

2.

I do not voluntarily submit to the taking of a blood sample and do not authorize the
hospital, or its designee, to disclose to the law enforcement officer the results of any test
performed on the blood sample with reference to drug and/or alcohol content.

3.

I do not waive any right to confidentiality of patient medical records that may exist under
the law of the State of New Mexico.
____________________________
(Witness)
____________________________
(Witness)

_____________________________
(Patient)

NOTE: IF THE PATIENT IS IN A CONDITION WHICH, IN THE JUDGMENT OF
HOSPITAL PERSONNEL, RENDERS HIM/HER INCAPABLE OF REFUSAL TO CONSENT,
THE HOSPITAL PERSONNEL SHOULD RECORD THEIR OBSERVATION OF THIS FACT
IN THE MEDICAL RECORD. IN SUCH A CASE, HOSPITAL PERSONNEL MAY TAKE THE
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BLOOD SAMPLE AT THE DIRECTION OF THE LAW ENFORCEMENT OFFICER. USE
FORM 35 “Direction to Take Blood Sample by Law Enforcement Officer”.

FORMS Page 55

NMHA SAMPLE FORM 35
NAME OF HOSPITAL
DIRECTION TO TAKE BLOOD SAMPLE
BY LAW ENFORCEMENT OFFICER
PATIENT I.D. NUMBER _________________________________________________
NAME OF PATIENT ____________________________________________________
BIRTHDATE ________________________________

AGE __________________

ATTENDING PHYSICIAN ________________________________________________
DATE OF SIGNING __________________, ______
1.

TIME _________(am/pm)

I am a duly authorized law enforcement officer of ___________________________
_____________________________________________________________________.
(Name of Law Enforcement Agency)

2.

I direct that this hospital, or its designee, obtain a blood sample from ___(Name of Patient)
__________________for the purpose of determining drug and/or alcohol content pursuant
to NMSA §§ 66-8-103 through 112 (2003), for law enforcement purposes.

3.

I certify that I have reasonable grounds to believe that the patient has been driving while
under the influence of alcohol or drugs.

4.

The patient is (initial the statement that applies):
________

Under arrest; or

________

In a condition which renders him/her incapable of refusing to consent (e.g.
unconscious).

____________________________
(Witness)
____________________________
(Witness)

__________________________________
(Signature of Law Enforcement Officer)
__________________________________
(Shield Number)

NOTE: IF A PATIENT REFUSES TO SUBMIT TO CHEMICAL TESTING REQUESTED BY A
LAW ENFORCEMENT OFFICER, NO TESTING MAY BE ADMINISTERED WITHOUT A
SEARCH WARRANT ISSUED BY A MUNICIPAL, MAGISTRATE OR DISTRICT COURT
JUDGE.

FORMS Page 56

NMHA SAMPLE FORM 36
NAME OF HOSPITAL
CONSENT TO TAKING OF ADDITIONAL BLOOD
SAMPLE BY PHYSICIAN OF PATIENT'S OWN CHOOSING
PATIENT I.D. NUMBER _________________________________________________
NAME OF PATIENT ____________________________________________________
BIRTHDATE ________________________________

AGE __________________

ATTENDING PHYSICIAN ________________________________________________
DATE OF SIGNING __________________, ______
1.

TIME _________(am/pm)

I voluntarily consent to the taking of an additional blood sample from me for the purpose of
chemical testing to be performed by a medical provider of my own choosing, pursuant to
NMSA § 66-8-109(B) (1993).

____________________________
(Witness)
____________________________
(Witness)

_____________________________
(Patient)
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NMHA SAMPLE FORM 37
AUTHORIZATION FOR USE OR DISCLOSURE OF
PROTECTED HEALTH INFORMATION
Patient Name: _______________________

Hospital/Physician/Provider:_________________

Date(s) of Service: ___________________

Account Number: _________________________

I hereby authorize the hospital, physician or provider identified above to disclose and release my
protected health information, as defined in the Health Insurance Portability and Accountability Act of
1996 (“HIPAA”), including billing, payment, insurance, and medical record information to:
Person/Organization: _____________________________________________________________
Address of Person/Organization: ___________________________________________________
Telephone number of person/organization: ___________________________________________
Facsimile number of person/organization: ____________________________________________
This authorization does ____ does not ____ include authorization to release psychotherapy notes. (Note:
If this authorization includes disclosure of psychotherapy notes, a second authorization must also
be provided for release of any other protected health information). This general authorization also
includes specific authorization to release protected health information concerning (initial all that apply):
________
________
________

The diagnosis or treatment of mental illness, or treatment for drug or alcohol
abuse.
Testing, diagnosis or treatment for HIV related or AIDS related illnesses and
communicable disease related information.
Testing, diagnosis or treatment for sexually transmitted diseases.

I understand that I may revoke or terminate this authorization in writing at any time, except to the extent
the hospital, physician or provider has taken action in reliance upon my authorization.
This authorization is entered at my request as the patient, and for the purpose of resolving my third party
liability claim __________ or my outstanding account _________ (check one or both). This
authorization is effective until my third party liability claim is resolved by settlement or final court
decision, or my account is finally resolved, whichever occurs later if both apply.
I understand that information that is disclosed under this authorization may no longer be protected after it
is disclosed and that it is not possible for the hospital, physician or provider that releases information
under this authorization to ensure the privacy of any disclosed information after it is disclosed or that the
information is used by the recipient identified above solely for the intended purpose. <Delete this
paragraph if the authorization is for disclosure of drug and alcohol treatment records and include the
Notice 1 following the signature block. Delete this paragraph if the authorization is for disclosure of HIV
or sexually transmitted diseases records and include the Notice 2 following the signature block.>
_________________________________________________

__________________________

Name of Patient or Personal Representative

Date

_________________________________________________

__________________________

Signature

Relationship (if other than patient)
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I understand that any disclosure of my test made pursuant to this release will be accompanied with
the following statement: <Choose <1> if this Authorization is for drug and alcohol treatment
records. Choose <2> if this Authorization is for release of sexually transmitted diseases or HIV test
results. Notice <1>: Any information released pursuant to this authorization is confidential and protected by
state and federal law. Further disclosure is prohibited unless expressly authorized in writing by the person to
whom it pertains or otherwise permitted by law. Federal law restricts any use of the information to
criminally investigate or prosecute any alcohol or drug abuse patient.
Notice <2>: This information has been disclosed to you from records whose confidentiality is

protected by state law. State law prohibits you from making any further disclosure of such
information without the specific written consent of the person to whom such information pertains,
or as otherwise permitted by state law. A person who makes an unauthorized disclosure of this
information is guilty of a petty misdemeanor and shall be sentenced to imprisonment in the county
jail for a definite term not to exceed six months or the payment of a fine of not more than $500, or
both.
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NMHA SAMPLE FORM 38
PATIENT AUTHORIZATION TO
RELEASE PSYCHOTHERAPY INFORMATION
TO:

PATIENT:

RELEASE TO:

(Name of person or class of
persons authorized to make
disclosure)

NAME:

Representative of the
(Attorney’s office)

BIRTH DATE:

INFORMATION REQUESTED: I request and authorize the above-named person or class of
persons to release the information specified below to representatives of
___________________________________. Any and all records regarding treatment of
___________________________________ including but not limited to:
<Under HIPAA, a separate authorization is required for release of psychotherapy notes and the
authorization for such notes cannot be combined with an authorization for any other records,
including other mental health records or billing. Thus, authorizations submitted to patients
should include either “Psychotherapy notes” in this section or “1. All records of psychological
or psychiatric testing or treatment, including complete chart, audio and visual recordings, and 2.
Billing records.” You may have a patient sign two separate authorizations, one for
psychotherapy notes and one for other mental health records, if the patient wishes to have
everything, including psychotherapy notes, released.>
Psychotherapy notes.
OR
1. All records of psychological or psychiatric testing or treatment, including complete chart,
audio and visual recordings, , and
2.

Billing records.

PURPOSE(S) OR NEED FOR WHICH INFORMATION IS TO BE USED:
(Include case name or identify administrative claim or specify other purpose)

CERTIFICATION: I certify that this request has been made voluntarily and that the
information given above is accurate to the best of my knowledge. I understand that I may revoke
this Authorization at any time, provided that revocation is in writing, except to the extent that
action has already been taken in reliance of this Authorization. I understand that the doctor,
health care provider, or health plan from whom my medical information is requested is not to be
held responsible for the consequences following the disclosure of this information under my
request . I understand the potential for the information disclosed pursuant to this Authorization
to be subject to re-disclosure by the recipient and no longer be protected by the Standards for
Privacy of Individually Identifiable Health Information, set forth at 45 CFR Parts 160 and 164.
EXPIRATION:
Check One:
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____ This Authorization will automatically expire upon completion of the litigation (Provide
Case Name and Number) ________________________ now pending in (Court)
___________________ for the _______________________ District of ______________.
____ This Authorization will automatically expire upon completion of the administrative claim
of _____________________ filed on __________________.

____ This Authorization shall be effective until _______________________________.

FORMS Page 61

NMHA SAMPLE FORM 38 page 2

OTHER CONDITIONS:
____ A copy of this Authorization or my signature thereon shall be used with the same
effectiveness as an original.
____ Communications between provider and any representative of the (Attorney’s office) are
authorized.

SIGNATURE OF PATIENT: ______________________________________________
OR
PERSON AUTHORIZED TO SIGN FOR PATIENT: _________________________

______________________________
Month/Day/Year

____________________________________
Print or Type Name

*Provide basis of Authorization: _____________________________________________
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NMHA SAMPLE FORM 41
NAME OF HOSPITAL
VOLUNTARY DIRECTIVE CONCERNING NON-RESUSCITATION
("DNR" - For Use By A Competent Adult/Emancipated Minor Patient)
PATIENT I.D. NUMBER _________________________________________________
NAME OF PATIENT ____________________________________________________
BIRTHDATE ________________________________
AGE __________________
ATTENDING PHYSICIAN ________________________________________________
DATE OF SIGNING __________________, ______
TIME _________(am/pm)
1.

I understand that cardiopulmonary resuscitation ("CPR") is used to prevent sudden,
unexpected death due to cardiac or respiratory arrest.

2.

In addition to initiating mouth-to-mouth breathing and compressing the chest externally to
establish artificial circulation, CPR can also include the administration of oxygen under
pressure to the lungs, the use of intravenous medications, the injection of stimulants into the
heart, electric shocks to the heart, insertion of a pacemaker, open heart massage or
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________.

3.

I understand that the nature of my condition is _____________________________________.
______________________________________________________________________________

4.

Therefore, I direct that (initial the statement that applies):
________

All forms of resuscitation be withheld and that I be permitted to die
naturally should I suffer cardiac or respiratory arrest.

________

The following specified forms of resuscitation be withheld should I suffer
cardiac or respiratory arrest: __________________________________
_________________________________________________________________

5.

In the absence of my ability to give directions regarding the use of CPR, it is my intention
that this directive shall be honored by my family and physician(s) as the final expression of
my legal right to refuse treatment and accept the consequences for such refusal.

6.

I understand the full impact of this directive and I am competent to make this directive.

I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in, and all items not
applicable were stricken before I signed.
____________________________
_____________________________
(Witness)
(Patient)
____________________________
(Witness)
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NOTE: IF THERE IS ANY QUESTION ABOUT THE MENTAL COMPETENCY OF THE
PATIENT, THE HOSPITAL ATTORNEY SHOULD BE CONSULTED.
ALSO NOTE THAT A PHYSICIAN MAY MAKE A "DNR" DECISION, IF MEDICALLY
JUSTIFIED, WITHOUT REQUIRING THE CONSENT OF THE PATIENT IF NO
PREFERENCE HAS BEEN EXPRESSED BY THE PATIENT.
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NMHA SAMPLE FORM 42
NAME OF HOSPITAL
CONSENT FOR AUTOPSY
In the hope that this authorization will further medical knowledge and progress, I, being the:
(____)surviving spouse,
(____) an adult child,
(____)an adult brother or adult sister ,
(____) a relative , or;
(____)a public official, agency or person,
entitled by law to control the disposition of the remains of the
patient,_________________________________________, who died on the ________ day of
___________________, ______, in _____________________________ Hospital.
I hereby authorize a postmortem examination of the deceased, including removal and
retention of such specimens and tissues as the examining physician or surgeon deems proper for
scientific purposes.
The Undersigned are NOT aware of any previous or current refusal or opposition to an autopsy of
the decedent’s body (on moral/religious grounds or other reasons) by either the decedent, the
decedent’s spouse, decedent’s child or sibling.

Date: _____________________________
__________________________________
(Witness)

________________________________
(Signed)

__________________________________
(Witness)

________________________________
(Relationship to Patient)
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NMHA SAMPLE FORM 43
NAME OF HOSPITAL
PATIENT CONSENT FOR AUTOPSY
In the hope that this authorization will further medical progress and knowledge, I hereby authorize
that upon my death an autopsy or postmortem examination of my remains be performed, including
removal and retention of such specimens and tissues as the examining doctor or surgeon deems
proper for scientific purposes.

Date: _______________________________
____________________________________
(Witness)

________________________________
(Patient)

____________________________________
(Witness)
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NMHA SAMPLE FORM 44
NAME OF HOSPITAL
CONSENT TO DISPOSAL OF DEAD FETUS
I authorize and request _____________________________________ Hospital to (preserve for
scientific purposes/to dispose of), (the dead fetus), (the body of the baby born to me/us) on
__________________________, ________, (Circle the appropriate statements) in accordance with
customary medical practice. I therefore relinquish all claims to the body of the deceased.

Date: _______________________________
____________________________________
(Witness)

________________________________
(Authorized Representative)

____________________________________
(Witness)

________________________________
(Authorized Representative)
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NMHA SAMPLE FORM 45
NAME OF HOSPITAL
DONATION OF BODY
I, _____________________________________, being of sound mind and at least 18 years old, hereby
give (my body and/or the following described part or parts of my body) ___________
______________________________________, (Circle the appropriate choice) such gift to take effect
upon my death, to the following person or institution for the stated purpose(s) (check appropriate
box and complete name of desired donee):


(_________________________________ Hospital) (Dr. ________________________) for
medical or dental education, research, advancement of medical or dental science, therapy or
transplantation.



________________________________________, an accredited medical or dental school,
college or university, for education, research, advancement of medical or dental science,
therapy or transplantation.



________________________________________, an organ procurement organization or
facility licensed, accredited or approved under a state law for storage of human bodies or
parts thereof, for medical or dental education, research, advancement of medical or dental
science, therapy or transplantation.



________________________________________,
transplantation needed by him/her.



(Optional) I designate, ____________________________________, a physician or surgeon
licensed or authorized to practice under the laws of New Mexico, to carry out any
appropriate procedures.

an

individual,

for

therapy

or

This gift is subject to revocation by me and is subject to the terms and provisions of the Jonathan
Spradling Revised Uniform Anatomical Gift Act, NMSA § 24-6B-1 through 24-6B-25 (2007).
______________________________
(Patient)
The foregoing direction for donation of body was this _____ day of ________________, ______,
signed by __________________________ (patient) in our presence, who in his/her presence and in
the presence of each other have signed our names as witnesses. We believe the patient is of sound
mind and at least 18 years old at this time.
Witnesses:
_______________________________ residing at ____________________________________
, New Mexico
_______________________________ residing at ____________________________________
, New Mexico
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NMHA SAMPLE FORM 46
NAME OF HOSPITAL
DONATION OF BODY BY RELATIVE OR GUARDIAN
I, _____________________________________, am the _________________________ of
________________________. Under the terms of the Jonathan Spradling Uniform Anatomical Gift
Act(NMSA §§ 24-6B-1 through 25 (2007)), I hereby give ( body/and/ or the following described part
or
parts
of
the
body)
______________________________
of
________________________________(Name of Deceased) to the following person or institution for
the stated purpose(s) checkmarked below(complete name of desired donee):


(_________________________________ Hospital) (Dr. _________________________
________________) for medical or dental education, research, advancement of medical or
dental science, therapy or transplantation.



________________________________________, an accredited medical or dental school,
college or university, for education, research, advancement of medical or dental science,
therapy or transplantation.



________________________________________, an organ procurement organization (OPO),
or a facility licensed, accredited or approved under state law for storage of human bodies or
parts thereof, for medical or dental education, research, advancement of medical or dental
science, therapy or transplantation.



________________________________________,
transplantation needed by him/her.



(Optional) I designate, ____________________________________, a physician or surgeon
licensed or authorized to practice under the laws of a state, to carry out any appropriate
procedures.

an

individual,

for

therapy

or

I have no actual notice of any contrary indication to this gift by ____________________ (Deceased)
nor of any opposition to this gift by a member of the same or prior statutory class of which I am a
member under the terms of the Jonathan Spradling Uniform Anatomical Gift Act, NMSA § 24-6B1 through 25 (2007).
______________________________
(Signed)
The foregoing instrument was this _____ day of ________________, ______, signed by
__________________________ (the patient representative) in our presence, who in his presence and
in the presence of each other have signed our names as witnesses hereto. We believe the patient is
of sound mind and at least 18 years old at this time.
Witnesses:
_______________________________ residing at ____________________________________
, New Mexico
_______________________________ residing at ____________________________________
, New Mexico
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NMHA SAMPLE FORM 47
NAME OF HOSPITAL
CONSENT FOR TREATMENT WITH
DRUG UNDER CLINICAL INVESTIGATION
PATIENT I.D. NUMBER _________________________________________________
NAME OF PATIENT ____________________________________________________
BIRTHDATE ________________________________
AGE __________________
ATTENDING PHYSICIAN ________________________________________________
DATE OF SIGNING __________________, ______
TIME _________(am/pm)
(Fill in all blanks and initial all applicable paragraphs)

I authorize Dr. __________________________ and his colleagues to treat the patient with the drug
presently identified as _________________________________________________ for the following
condition: _______________________________________________________________________
_______________________________________________________________________________.
It has been explained to me that knowledge of the drug's effects are limited, that the safety and
usefulness of the drug in the treatment of patients for the above condition are now being
investigated, and that the manufacturer or distributor has supplied the drug for the purpose of
providing further evidence of its safety and usefulness.
The following have been explained and described to me by Dr. ______________________:


The nature of the drug, the purpose of the treatment, the foreseeable risks involved in the
use of the drug, the foreseeable complications associated with its use, and any reasonably
expected benefits from the drug. No guarantee has been made as to the results that may be
obtained.



The possible alternative methods of treatment and the possible consequences as of
treatment with the above-named drug.



An offer to answer any questions concerning treatment with the drug and the extent of the
confidentiality of the records of the treatment, including possible FDA inspection.

I voluntarily consent to the patient being treated with the drug and release the hospital and its
personnel and the patient's doctor and his colleagues from responsibility for any results that may
occur. I also understand that the patient may withdraw consent and discontinue treatment with the
drug at any time without penalty to the patient.
I CERTIFY: This form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in, and all items not
applicable were stricken before I signed.
____________________________________
(Witness)
____________________________________
(Witness)

________________________________
(Patient)
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NMHA SAMPLE FORM 47 page 2
Patient cannot consent or authorize because ________________________________________
______________________________________________________________________________
____________________________________
(Witness)

________________________________
(Authorized Representative)

____________________________________
(Witness)

________________________________
(Relationship to Patient)
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NMHA SAMPLE FORM 48
NAME OF HOSPITAL
CONSENT TO PARTICIPATE IN
MEDICAL RESEARCH OR EXPERIMENTATION
PATIENT I.D. NUMBER _________________________________________________
NAME OF PATIENT ____________________________________________________
BIRTHDATE ________________________________

AGE __________________

ATTENDING PHYSICIAN ________________________________________________
DATE OF SIGNING __________________, ______

TIME _________(am/pm)

(Fill in all blanks and initial all applicable paragraphs)

I authorize Dr. _______________________________ and his colleagues to treat the patient in the
following medical research: ________________________________________________
______________________________________________________________________________ for the
following condition: ______________________________________________________
______________________________________________________________________________.
It has been explained to me that knowledge of the effects of the particular research are limited and
that the safety and usefulness of the research procedures in the treatments of patients for the above
condition are now being investigated.
The following have been explained and described to me by Dr. ________________________.


The nature and purpose of the research procedures, the duration of the patient's
involvement in the research, the known risks involved in the research, and known possible
complications associated with it, and any reasonably expected benefits of the research.



The possible appropriate alternative methods of treatment, an offer to answer any questions
concerning the procedures, and the extent of the confidentiality of the records of the
research.

I voluntarily consent to the patient being treated with the drug and release the hospital and its
personnel and the patient's doctor and his colleagues from responsibility for any results that may
occur. I also understand that the patient may withdraw consent and discontinue treatment with the
drug at any time without penalty to the patient.
I CERTIFY that this form has been explained to me; I have read the contents of this form or the
contents have been read to me; I understand its contents; the explanation of the contents was made
and all blanks or statements requiring insertion or completion were filled in, and all items not
applicable were stricken before I signed.
____________________________________
(Witness)

________________________________
(Patient)

____________________________________
(Witness)
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NMHA SAMPLE FORM 48 page 2
Patient cannot consent or authorize because ________________________________________
______________________________________________________________________________
____________________________________
(Witness)

________________________________
(Authorized Representative)

____________________________________
(Witness)

________________________________
(Relationship to Patient)
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NMHA SAMPLE FORM 49
NAME OF HOSPITAL
PHYSICIAN'S DATA SHEET FOR USE OF INVESTIGATIONAL DRUGS
(This form is to be submitted to the Pharmacy together with the supply of the investigational drug.
This form should be retained by the Pharmacy.)
1.

Name of Investigational Drug:
________________________________________________________________________

2.

Manufacturer or Other Source of Drug:
________________________________________________________________________

3.

Known Strength of Drug and Method of Administration:
________________________________________________________________________

4.

Arrangements Made for Administration of the Drug:
________________________________________________________________________

5.

Controls Planned While Using Drug:
________________________________________________________________________

6.

Known Pharmacologic and/or Therapeutic Properties:
________________________________________________________________________

7.

Known Possible Side Effects:
________________________________________________________________________

8.

Known Antidote:
________________________________________________________________________

9.

Amount Received:
________________________________________________________________________

10.

Date Received: __________________________________________________________
Control Number: ________________________________________________________

11.

Pertinent References: _____________________________________________________

__________________________
Investigator
Approved: __________________________
(Authorized Signature)
Patient:

__________________________

Date: _______________________________
Room Number: _________________________
Patient I.D. Number: ____________________
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NMHA SAMPLE FORM 50
NAME OF HOSPITAL
NURSING SERVICE DATA SHEET FOR INVESTIGATIONAL DRUGS
(Issued by Pharmacy to Nursing Service. This form should accompany the prescription intended
for the nursing service.)
1.

Name of Investigational Drug:
________________________________________________________________________

1.

Manufacturer or Other Source of Drug:
________________________________________________________________________

2.

Known Strength of Drug and Method of Administration:
________________________________________________________________________

3.

Arrangements Made for Administration of the Drug:
________________________________________________________________________

4.

Controls Planned While Using Drug:
________________________________________________________________________

5.

Known Pharmacologic and/or Therapeutic Properties:
________________________________________________________________________

6.

Known Possible Side Effects:
________________________________________________________________________

7.

Known Antidote:
________________________________________________________________________

Date: _____________________

_______________________________________
Director of Pharmacy Service
(or authorized person)
Patient:

__________________________

Rx Number:

__________________________

Room Number: _________________________
Patient I.D. Number: ____________________
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NMHA SAMPLE FORM 51
NAME OF HOSPITAL
PHARMACY DATA SHEET FOR
USE OF INVESTIGATIONAL DRUGS
(Retained by Pharmacy as Permanent Record)
NAME OF DRUG: _____________________________________________________________
MANUFACTURER OR OTHER SOURCE: _______________________________________
DATE

PHYSICIAN

PATIENT

PATIENT
RX
I.D. NUMBER NO.

AMT.

ROOM/
WARD

_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
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NMHA SAMPLE FORM 52
NOTICE OF INDIGENT HOSPITAL CLAIM
TO:

The ___________________________ County Indigent Hospital Claims and County
Health Care Act Board.

The undersigned hospital claims reimbursement under NMSA §§ 27-5-1 through 27-5-18
(2003) for costs incurred in the treatment of ___________________, domiciled in
______________________ County. In support, the following documents are enclosed:
1.

Itemized statement of total cost, including statement of all services rendered.

2.

Verified statement of the patient, or person having the patient's custody, saying the
patient qualifies as an indigent person under the Statute, is not eligible for Welfare,
and listing all assets owned by the patient, or any person legally responsible for his
or her care.

____________________________
____________________________
(Name and Address of Hospital)
____________________________
(Authorized Representative)
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NMHA FORM SAMPLE 53
NAME OF HOSPITAL
NOTICE OF LIEN
TO: ___________________________________________________________________
(Person, firm, or corporation alleged to be liable)
The undersigned hospital claims a lien under NMSA §§ 48-8-1 through 48-8-2 (2000) for the
amount shown on the attached itemized and certified statement of any accrued hospital charges
which are to be paid by you, or on your behalf, either by reason of judgment, settlement or
compromise to
_(Name and address of injured person to whom services were rendered)________________
in discharge of any liability, or asserted liability, that you might have to said person by reason of
the accident occurring on or about _________________________________. A Notice of Lien was
filed with the County Clerk of _____________________ County, New Mexico, on
_______________________________.
____________________________________
____________________________________
(Name and address of hospital)
____________________________________
(Authorized Representative)
STATE OF NEW MEXICO
ss
COUNTY OF ___________
The foregoing instrument was acknowledged before me this ____ day of _____________,
_______, by __________________________________ of ___________________________.
(on behalf of the hospital)
___________________________________
Notary Public
My commission expires:
____________________
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NMHA SAMPLE FORM 54
NAME OF HOSPITAL
AUTHORIZATION TO RELEASE HUMAN IMMUNODEFICIENCY
VIRUS TEST RESULTS
I, _________________________, authorize __________________________________________
(Patient's Name)
(Physician or Hospital)
to disclose the results of my Human Immunodeficiency Virus Test (HIV) taken on
______________________ (date of test) to __________________________________________
__________________________________________ (Person or Entity to whom test results are to be
released) for the purpose of ___________________________(description of purpose for release or
disclosure)
I have been advised of my rights under New Mexico State law not to disclose my test results. I
hereby waive, to the extent specified above, any right to confidentiality as to the results of my HIV
test taken on ___________________ (date of test).
I understand that I may revoke or terminate this authorization in writing at any time, except to the
extent the hospital, physician or provider has taken action in reliance upon my authorization.
I understand that this consent to release of records or information is not a condition of admission
for treatment
I understand that any disclosure of my test made pursuant to this release will be accompanied with
the following statement:
"This information has been disclosed to you from records whose confidentiality is protected
by state law. State law prohibits you from making any further disclosure of such
information without the specific written consent of the person to whom such information
pertains, or as otherwise permitted by state law. A person who makes an unauthorized
disclosure of this information is guilty of a petty misdemeanor and shall be sentenced to
imprisonment in the county jail for a definite term not to exceed six months or the payment
of a fine of not more than $500, or both."
I understand that, although the above statement informs the recipient of my test results that it is
against the law to further disclose the results to any other person. _________________________
(Physician or Hospital) has no legal obligation and/or ability to limit disclosure of test result
information by _____________________________________(Person or Entity to whom test results
are to be released).
I hereby release the physician or hospital from all legal responsibility or liability that may arise
from the authorization given above.
This consent to release is valid from _____________________ to ______________________.
(Date of Test)
(Date)
________________________________
Patient's Signature

_______________________________
Date of Birth

________________________________
Date and Time

_______________________________
Witness
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NMHA SAMPLE FORM 55
NAME OF HOSPITAL
REFUSAL TO CONSENT TO TREATMENT
Patient I.D. Number: _________________________________
Name of Patient:

_________________________________

Birthdate:

_________________________________

Attending Physician: _________________________________
I, __________________________, understand the obligations of the hospital to
(Patient or Patient Guardian)
provide further medical examination and treatment as may be required to stabilize my/the
patient's medical condition. The potential risks and potential benefits have been explained
to me and I fully understand them.
It is my decision to refuse any further examinations or treatment at this hospital. I am
aware of and understand that my refusal to consent to further treatment may jeopardize
my/the patient's health and imperil my/the patient's life. I assume all the risks and
consequences of my decision.
__________________________________
Patient's Signature

____________________________________
Signature of Patient's Parent or
Guardian

__________________________________
Date and Time

__________________________________
Witness
__________________________________
Witness
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NMHA SAMPLE FORM 56
NAME OF HOSPITAL
CAREGIVER’S AUTHORIZATION AFFIDAVIT
Under the Kinship Guardianship Act, a “qualified relative” may give consent for
medical procedures for a child under his or her care when the child’s parent(s) has left the
child in the qualified relative’s care for a period of ninety days or more. Use of this
affidavit is authorized by the Kinship Guardianship Act. See NMSA 40-10B-15 (2001).
Instructions:
A.
Completion of Items 1 - 4 and the signing of the affidavit is sufficient to authorize
enrollment of a minor in school and authorize school-related medical care.
B.
Completion of Items 5 - 8 is additionally required to authorize any other medical
care.
Print Clearly:
The minor named below lives in my home and I am 18 years of age or older.
1.

Name of Minor: ________________________________________________________

2.

Minor's Birth Date: ______________________________________________________

3.

My name (adult giving authorization): _____________________________________

4.

My home address: ______________________________________________________

5.
( ) I am a grandparent, aunt, uncle, or other qualified relative of the minor (see
back of this form for a definition of "qualified relative").
6.
Check one or both (for example, if one parent was advised and the other cannot be
located):
( ) I have advised the parent(s) or other person(s) having legal custody of the minor
of my intent to authorize medical care, and have received no objections.
( ) I am unable to contact the parent(s) or other person(s) having legal custody of
the minor at this time, to notify them of my intended authorization.
7.

My date of birth: __________________________________________________

8.

My NM driver's license or other identification card number: _________________

WARNING: Do not sign this form if any of the statements above are incorrect, or you will
be committing a crime punishable by a fine, imprisonment or both.
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I declare under penalty of perjury under the laws of the state of New Mexico that the
foregoing is true and correct. _____________________________________
The foregoing affidavit was subscribed, sworn to and acknowledged before me this
______ day of _____________ 20_____, by __________________________________.
My commission expires: ________________ _______________
Notary Public
Notices:
1.
This declaration does not affect the rights of the minor's parents or legal guardian
regarding the care, custody and control of the minor, and does not mean that the caregiver
has legal custody of the minor.
2.
A person who relies on this affidavit has no obligation to make any further inquiry
or investigation.
3.
This affidavit is not valid for more than one year after the date on which it is
executed.
Additional Information:
TO CAREGIVERS:
1.
"Qualified relative", for purposes of Item 5, means a spouse, parent, step-parent,
brother, sister, stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece, nephew,
first cousin, godparent, member of the child's tribe or clan, an adult with whom the child
has a significant bond or any person denoted by the prefix "grand” or "great", or the
spouse or former spouse of any of the persons specified in this definition.
2.
If the minor stops living with you, you are required to notify any school, health care
provider, mental health care provider, health insurer or other person to whom you have
given this affidavit.
3.
If you do not have the information requested in Item 8, provide another form of
identification such as your social security number or Medicaid number.
TO HEALTH CARE PROVIDERS AND HEALTH CARE SERVICE PLANS:
1.
No person who acts in good faith reliance upon a caregiver's authorization affidavit
to provide medical, dental or mental health care, without actual knowledge of facts
contrary to those stated on the affidavit, is subject to criminal liability or to civil liability to
any person, or is subject to professional disciplinary action, for such reliance if the
applicable portions of the form are completed.
2.

This affidavit does not confer dependency for health care coverage purposes.
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